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Introductory Overview
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Aftica is a poor continent, rich in resources. Over centuries African resources have sup-
ported industrial development elsewhere in the world, while industrial development on
the continent itself has languished. African people have not benefited in any significant
way from the resources which have been extracted from their land. Today, the people of
Southern Africa have little to show for the exploitation of their mineral resources.
Poverty in the region is as bad as it ever was, if not worse, and is increasing tensions and
conflicts within communities. This is symptomatic of a general crisis in resource access,
exploitation, distribution and utilisation. However, the situation is changing. People in
Southern Aftica want to see the extraction of their minerals translating into improved
conditions of life. There is a new vitality, with an increasing number of civil society
organisations and organised communities focussing on economic justice, and demand-
ing equal distribution of revenues, better work conditions, protection of the environ-

ment, and respect for human rights by mining companies.

The world appears on the edge of an economic recovery following the 2009 finan-
cial crisis. The demand for African mineral resources is expected to rise again to sup-
port the current wave of industrialisation in emerging countries, especially in Asia.
In turn, the scramble for resources in Africa has seen the arrival of emerging pow-
ers such as Brazil, India and China as buyers and investors. There is a clear recogni-
tion across the continent (and within individual African countries) that the mining
industry has tremendous potential to contribute to sustainable development and to
the transformation of mineral producing countries in terms of economic growth
and development. The subject of this research project, the corporate governance and
social responsibility of South African mining companies and their financiers, is like-
ly to become a major issue of public debate as the former increase their presence in

the SADC region and elsewhere in search of new resource opportunities.

The South African mining sector has been in decline over the past two decades.
Consequently South African companies ate increasingly looking for investment

opportunities in the wider SADC region in a bid to benefit from favourable interna-
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tional markets for minerals, in competition with western and Asian companies. These
investments have social and environmental impacts on people working in, and living
around, mines. In recent times, attention and pressure has been mostly put on
Chinese companies to adhere to best standard business investment in the extractive
industries; very little pressure has been put on other players (including South Africa).
Chinese companies have been criticised for their poor environmental standard and
human rights record. However, studies by South African civil society organisations
show that South African companies do not have a good record of corporate social
responsibility and environmental protection. Accordingly, the objective of this
research was to explore the corporate governance record of South African compa-
nies outside the borders of South Africa. South African companies which are under
obligation to fulfil the objectives of sustainable development in South Affica should
not underestimate the potential long-term impact of environmental, labour and
community relations problems on the performance of existing outside operations,

and on access to future resources.

The reason for focussing on South African companies is twofold. First, the expec-
tation is high on the continent that companies from a country such as South
Africa that has a strong rights-based constitution will adhere to globally accepted
environmental and human rights standards when investing outside their home
country borders, even in fragile states where regulation is difficult to implement
and monitor. South African companies must expect to be held to higher standards
than western and Chinese companies. Second, considering the South African gov-
ernment policy of African Renaissance, it is expected that all South African com-
panies investing outside South Africa will carry with them government’s vision,
and will not take advantage of host countries’ weak capacity to enforce legislation
and limited ability for monitoring corporate governance. Considering South
Affrica’s ambition to play a leading role on the continent, there should be consis-
tency between the country’s high morals when it comes to respect for human
rights and democracy as indicated by its constitution and proclaimed policies, and
the practices of its businesses outside its borders (not least because today many
South African businessmen were themselves members of the liberation move-
ment). Thus it is that people in Southern Africa expect South African companies
to contribute to governments’ tax revenues without compromising on safety,

health, the environment and work conditions
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The research included four countries: The Democratic Republic of Congo (DRC),
where the focus was on Metorex (Rushi mining); Namibia, where the study looked
at NAMDEB and NAVACHA; Zambia, where the focus was on Metorex (the
Chibuluma mine); and Zimbabwe, where the interest was on Zimplat and Mimosa.
These countries were selected because of the firm presence of South African min-
ing and gas companies. They also represent a mixed set of internal state structural
and organisational capacity that gives different environments within which South
African companies operate in the region. For comparative purposes a case study on
South Africa is also included. Given the role that South African commercial banks
play in providing funds to mining companies, the research also covers their adher-
ence to international best practices when lending money to mining companies —
banks around the world are under fierce criticism for providing funding to many
environmentally damaging projects. The role of the South African government is
also discussed. The study assesses whether the South African government has poli-

cies of compliance for companies working outside South Africa.

The different chapters in this book attempt to answer questions such as: to what
extent South African mining companies respect host countries’ legislation and regu-
lations as they relate to corporate governance? To what extent are South African
companies contributing to economic development and the improvement of social
conditions in countries where they invest in SADC. Are South Affican companies
falling short of good governance when doing business in SADC? Do South African
companies use the same standards of corporate social responsibility to protect
African communities and their environment where they invest in the region? Do

South African companies respect and apply the host country’s legislation?

A qualitative research methodology was adopted for all the chapters. However, we
need to recognise two major problems which confronted the research. First, the
research capacity and skills in this sector are still weak in the region; second, mining
companies and governments were reluctant to engage with the researchers and
answer questions; they also refused to make available documents such as develop-
ment agreements. They argued that these documents contained commercial secrets,
and that disclosure would not only impair economic credibility, but would also
amount to a breach by states of their sovereign commitments under the said agree-

ments.
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The behaviour of South African companies in the extractive industries in the five
countries shows the same characteristics. In all five case studies, companies have not
respected their development agreements fully. Although the evidence indicates that
the companies are profitable in their operations and that they have made an econom-
ic impact in terms of job creation, payment of taxes and royalties, there is a debate
about whether these companies are meeting their tax obligations in full. A major
finding of the study was the contested status of the official figures presented in com-
panies’ annual reports. Many of the claims made regarding the companies’ contribu-
tion to community development were refuted by community representatives.
Allegations made by the latter appeared to be confirmed by evidence presented to
the research team when they made visits to the mines. These include indications of
poor management of the environment, which has negatively impacted on the liveli-
hoods of villagers, as well as the opening up of marked differentiation in income
between mine employees (notably those permanently employed) and ordinary mem-
bers of impoverished communities, and between South African employees and
national employees. It is clear that South African companies are not behaving any
differently than western and Asian companies, making a mockery of the African
Renaissance. South African mining companies are taking advantage of regional gov-
ernments’ weak legislation framework and lack of capacity to monitor the develop-
ment agreements to disregard some of the most basic human rights. Equally, South
African banks (which contribute to the investment capital of these companies, and
which have incorporated some the best international principles and standards into
their risk assessment procedures used in loan approval) have not been concerned

with how South African companies behave outside.

Maybe the onus rests with the South African government, despite the view that it
cannot direct how South African mining companies behave outside the country, the
South African government, as with other mining countries which have strict environ-
mental and human rights guidelines for their companies investing abroad, has the
responsibility to guide and regulate the behavior of its mining companies outside its
borders. After 1994, South Africa’s capital and expertise were expected to bring eco-
nomic revival to the continent in general, and to Southern Africa in particular.
Indeed South Africa has increased its trade and investment on the continent since
1994, and South African companies (especially in the extractive industries) are com-

peting fiercely with western multinationals. Our research reveals, however that the
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perception on the continent is that South African companies’ actions in the econom-
ic rim are not that different from those of western powers. These perceptions need
to be fought with concrete strategies, policies and training of South African compa-
nies investing on the continent. Failure to deal with these perceptions could under-
mine both foreign policy and the country’s economic interests as discontent on the

continent increases.

The exclusion of local communities from the benefits of the extraction of vital min-
eral resources appears to make a case for increased monitoring and regulation by
governments and civil society organisations. However, governments themselves
form part of a wider problem, as they lack the necessary capacities to undertake such
a role. Civil society in general also lacks the necessary skill, both material and techni-
cal, to monitor the behavior of these companies. Without pressure, it is unlikely that

South African investment will benefit poor communities situated close to the mines.

Some of key recommendations emerging from this study include:
*  South African banks must make public their lending practices, partners, and the

agreed process of monitoring mining projects they fund in the SADC region.

* The South African government must design guidelines for its companies
investing outside its borders, especially in the area of environmental protection

and human rights. Alternatively, it could simply embrace the OECD guidelines.

* South African mining companies must respect and implement in full their

development agreements when operating in the SADC region.

¢ To ensure transparency and accountability in revenue collection and sharing,
regional governments and South African mining companies must sign-up and

implement the Extractive Industries Transparency Initiative (EITT).

e The procurement policies of South African mining companies in the region
must privilege local businesses where they operate instead of South African
businesses. Where capacity does not exist, they must create it through education

and training.
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*  Host SADC governments must review their mining laws and contracts to raise
revenues. This should not only target South African companies, but all

companies, including their own national companies.

*  Corporate social responsibility must cease to be a Public Relation exercise (as it
is for most South African companies) and become an integrated policy for social
and economic and sustainable development of communities in the SADC

region.

*  South African companies must engage and provide the necessary information
to civil society organisations in these countries to allow them to do their job of
monitoring extractive activities. For this to be effective, governments in SADC
must have in place access to information acts which compel every institution to

provide information to citizens when they need it.
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Wole Olaleye
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The end of the apartheid regime signalled a new way of doing business within the
mining sector in South Africa. It meant overhauling a system which had largely ben-
efited from unfair labour practices, wage differentiation along racial lines, human
rights abuses, land expropriation from the indigenous population (often without
compensation) and lack of ownership and participation of host communities and the

majority of the citizens in the profits generated by companies.

These conditions were predicated upon the importance of the mining sector to the
development of the economy, and guided the policy choices adopted by the South
African government under apartheid. A noted policy during this period was the
introduction of a system of tax exclusively targeted at the African population,
which forced black males into wage employment to meet the global and domestic
demand for gold and diamonds. As a result, black males were forced by law to seek
wage employment in mining towns, leaving behind their families and other social
networks, and living in single-sex hostels with between eight and 24 miners in one

room.

Developments on the global stage with regards to how businesses carry out their
activities both at home and abroad influenced the then government in 1992 to estab-
lish a committee under the leadership of Judge Mervyn King, with a mandate to
assess the corporate governance of companies operating in South Africa, with par-
ticular focus on: financial reporting and accounting, the responsibilities of directors,

and codes of ethical conduct.

The King committee emerged with a report of its assessment of corporate gover-
nance in 1994 (King I).” The life of the report was quickly cut short with the release
of the King II report.’ The King report is premised on the understanding that cor-
porate governance in any society, especially that of South Aftica emerging from a

history of racial inequalities, must reflect the values and aspirations of the society.
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The report signifies an important milestone in the effort to transform corporate gov-
ernance in South Africa, with the introduction of concepts such as “triple bottom
line” and black economic empowerment (BEE). The triple bottom line requires
companies to report on their financial performance and ethical practices, with inclu-
sion of BEE, health and transformation issues, and environmental practices. The
weakness, though, is that this code was not compulsory and consequently companies

voluntarily adopted their own codes of good corporate governance.

This study assesses the corporate governance practices of South Africa mining compa-
nies with operations in Democratic Republic of Congo (DRC), Namibia, Zambia and
Zimbabwe within the broader context of the how their activities in those countries are
affecting the host communities where the operations are located. The companies under
assessment are Metorex (DRC and Zambia), De Beers (trading as Namdeb in Namibia)
and Implat (trading as Zimplat in Zimbabwe). In conducting the assessment, this paper
firstly provides conceptual clarity on the notion of corporate governance, then through
a thorough literature review presents the debate with regards to corporate governance
in South Africa. This is followed by a presentation of company case studies in order to
provide insight into how companies are taking boardroom decisions to influence the
activities of their company. Finally, the assessment would not be complete without a sec-
tion on how mining companies’ corporate practices are perceived by other stakeholders

— especially civil society organisations and affected communities.
Corporate governance: a definition

The question, therefore, is no longer about corporate social
responsibility...instead, it is a question of how far the modern CEO is will-
ing to take a stand on the pivotal issues of the day by contributing thought
leadership to supplement the setting of new standards in ethical, corporate
citizenry (Richard Calland, 2009).

The concept of corporate governance is very broad and is often confused and used
interchangeably with the notion of corporate social responsibility. This is partly due
to lack of a universally acceptable definition and overlaps in the understanding and
application of the two concepts. King defined corporate governance as “simply the

system by which companies are directed and controlled” (King I, 1994: 1). It is relat-
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ed more specifically to the structures and processes associated with management,

decision-making and control in organisations.

Corporate social responsibility is described as the decision-making and implementa-
tion process that guides all company activities in protecting and promoting interna-
tional human rights, labour and environmental standards and compliance with legal
requirements within its operations and in its relations to the societies and communi-
ties in which it operates. Tricker (1984), in trying to distil the distinction between the
two concepts, identified two distinctive elements in corporate governance. These are
the supervision or monitoring of management performance, and ensuring account-
ability of management to sharcholders and other stakeholders. It is important to note
the mention of accountability to other stakeholders in this categorisation. This goes
to demonstrate the evolution of the role of companies beyond the narrowly con-
ceived idea of stakeholders as those with share certificates, to include other stake-
holders like the host communities where the operation is taking place, to employees,
suppliers, and society at large. It is here that the role and the responsibility of min-

ing companies become absolutely essential and a valid subject of any social enquiry.

Tricker (1984:7) further describes corporate governance processes in terms of four
principal activities: direction — formulation of strategic direction for the future of the
company; executive action — involvement in crucial executive decisions; supervision
— monitoring and overseeing of management performance; and accountability —

recognising responsibilities to those making a legitimate demand for accountability.

The first two activities described above are managerial in nature, while the last two
relate directly to corporate governance. The Organisation for Economic
Corporation and Development (OECD), a multilateral governmental agency respon-
sible for ensuring corporate governance compliance in member countries, described
corporate governance as involving “a set of relationships between a company’s man-
agement, its board, its sharcholders and other stakeholders. Corporate governance
also provides the structure through which the objectives of the company are set, and
how the means of attaining those objectives and monitoring performance are deter-
mined. Good corporate governance should provide proper incentives for the board
and management to purse objectives that are in the interests of the company and its
shareholders and should facilitate effective monitoring” (OECD, 2004:11). The
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agency further enumerated six principles that should guide corporate governance.

According to OECD, corporate governance should:

Promote transparent and efficient markets, be consistent with the rule of law,
and clearly articulate the division of responsibilities among different supervisory,
regulatory and enforcement authorities.

Protect and facilitate the exercise of shareholders’ rights.

Ensure the equitable treatment of all stakeholders, including minority and foreign
shareholders. All shareholders should have the opportunity to obtain effective
redress for violation of rights.

Recognise the rights of stakeholders established by law or through mutual
agreements, and encourage active cooperation between corporations and
stakeholders in creating wealth, jobs, and sustainability of financially sound
enterprises.

Ensure that timely and accurate disclosure is made on all material matters
regarding the corporation, including the financial situation, performance,
ownership, and governance of the company.

Ensure that strategic guidance of the company, the effective monitoring of
management by the board, and the board’s accountability to the company and
the shareholders.

King IT (2002) provided seven characteristics of good corporate governance princi-

ples and practices:

Discipline — the commitment by senior management to adhere to correct and
proper behaviour that is universally recognised and accepted.

Transparency — the measure to which management makes necessary information
available in a candid, accurate and timely manner.

Interdependence — to put in place mechanisms that avoid potential conflicts

of interests.

Accountability — mechanisms for investors to query and assess the actions of
the board and its committees.

Responsibility — while the board is accountable to the company, the board must
behave in a manner that is responsive to all stakeholders.

Fairness — a system that operates on the basis of treating all stakeholders
equitably, especially ensuring that minority shareholders’ interests are considered.
Social responsibility — policies that are non-discriminatory, non-exploitative and

responsible with regard to environmental and human rights issues.
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It is evident from the principles above that, through their activities, companies have
to consider and take into cognisance the values and principles ascribed to in the soci-
ety where they work. It is no longer a luxury (or option) for selected companies to
behave in an ethically and environmentally acceptable way in the course of doing
business. According to Jenkins and Obara (20006), the mining industry has historical-
ly taken a “devil may care” attitude to the impact of its operations, operating in areas
without social legitimacy, causing major devastation and then leaving when an area
has been exhausted of all economically valuable resources. Cost-benefit language has
often been used to excuse the damage caused in one place because it is outweighed
by the overall financial benefits. It is no longer acceptable for companies to operate
as if profit is all that matters. Companies have to act and contribute to a healthy, well

functioning, and developing society.

Corporate governance: the big issues

Historical factors: A fuller understanding of corporate governance in South Africa
must be located in a history and context that are informed by an examination of a
combination of factors, including political processes of colonisation, technological
advances and economic changes, and how these have worked together to translate
the mining of natural resources into the impoverishment of South Africa and its

people.

The apartheid regime was a system based on the exercise of control over people
by race, space and resources. The politically powerful (who also happened to be
in charge of sophisticated machinery, and who consequently influenced econom-
ic policies) developed the system to a highly advanced level, rendering South
Africa a major source of wealth extraction for the benefit of multinational cor-
porations, with financial backing from individuals and financial institutions in the
north. When the new democratic dispensation was ushered in 1994, the hope was
that it would bring about a new way of doing business, as well as a redistribution
of mineral wealth in a way that benefits communities and individuals whose land
was taken away for mining purposes (Action Aid 2008). However, the structure
of domination and control of South Africa’s mineral resources created through
the apartheid regime have remained largely unchanged; the incoming African
National Congress (ANC) government replaced the apartheid system with

(neo)liberalisation. In short, the South African government now operates as the
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regulator of terms and conditions of trade and investment that prioritise the
interests of multinational capital and external markets above those of the coun-

try and its people.

The distortions reproduced by the transformation and integration of South Africa’s
economy into the wider processes of globalisation have generated constant changes
and contradictions, even among a selected few (BEE) black mining magnates. The
distortions have resulted in a situation whereby communities sitting on mineral
resources have failed to benefit from the abundant mineral resources in the country.
These resources should serve as catalysts, and contribute significantly to the social
and economic development of the nation and communities in mining areas, without
undue damage to the diversity of the environment and social relationships of the

people.

As a company, our commitment to being a responsible citizen translates into
addressing issues such as: providing jobs that ate fairly-paid and that provide
opportunities for individual growth within a wotk environment that respects
human dignity; contributing responsibly to the national tax base through the cre-
ation of sustainable profits; ensuring a safe and healthy working environment;
supporting communities through our procurement and enterprise development
activities; and maintaining the natural resources base on which all of this devel-

opment depends (Hixonia Nyasulu, Chairperson of Sasol 2009).*

Unfortunately, the corporate culture of mining in South Africa points to the con-
trary. Throughout the history of South Aftrica’s economic development, the model
for mineral resource extraction has been inconsistent with the developmental role
of mining. The South African model of mineral extraction has, over time, sought
to prioritise the interests of multinational corporations and capital, their local
agents and political elites, above integrated national development, citizens’ interests
and the environment. Essential elements of the prioritisation include policies
which offer protection and increased tax incentives for multinational corporations
while providing arbitrary powers for governments (Christian Aid 2009). While
South Africa’s economy has benefited from mining activities, it has occurred with
great human and ecological exploitation by the few who have held capital and polit-

ical power.
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The combined effect of these factors has meant that damage to the earth and human
rights violations committed by mining companies are some of the issues which the

corporate governance regime secks to address.
Corporate governance case studies

Metorex

Metorex, a South African company, was established in 1975 with the specific objec-
tive of participating in the small mining sector. Metorex is a public liability company
listed on both the Johannesburg Securities Exchange (JSE) and the London Stock
Exchange. Crew Development Corporation, a public, internationally listed company
with operations globally, owns 41 percent of Metorex share capital,” and Industrial
Development Corporation (IDC) have 15.18 percent shares. Minerals Y Products
Derivados SA owns 9.02 percent, CIB Strategic No 2 Standard Bank of South Africa
Limited owns 8.21 percent, and Usat Nominees (Pty) Limited owns 7.49 percent

stock shares.®

Metorex is a mid-cap, multi-commodity mining group, with quality assets and exten-
sive operating experience in sub-Saharan Africa. Metorex corporate headquarters is
located in Johannesburg, South Africa, where it owns and manages eight mining
companies and operations in DRC (Ruashi, Musonoi), Zambia (Chibuluma, and

Sable) and Mozambique (Kinsenda). Metorex specialises in identifying and managing

Fig 1: Metorex Operational Structure (Needham 2009)
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mineral deposits that are unsuitable for the larger mining companies. Metorex min-
ing activities are in zinc, copper, antimony, gold, coal, fluorspar, and manganese diox-
ide. Metorex owns and manages mining projects using a decentralised profit-centre
approach, at the same time providing technical, administrative and financial support
to operational management. Metorex has a diverse interest in a range of mining-
related operations, from prospect selection to ground acquisition, to exploration and
feasibility studies, to financing and management of mining operations and mine clo-
sures. Gold mining is a major source of income for Metorex, followed by copper and

coal mining,

In the Metorex 2009 annual report, the group recorded a profit of R 1 921 229 bil-

lion (before taxation).

The total number of people employed as at June 2009 was 4 593 compared to 5 150
in 2008. This amounts to a 10.82 percent (557 bodies) reduction in number of peo-
ple employed by the company. However, the salaries and wages paid to staff during
this period amount to R176 254 million compared to R144 389 million in 2008, an

18.08 percent increase in salary and wages for 2009.

The group endorses the code of corporate governance as set out in the King II
Report, as well as in the Listing Requirements of the JSE. The board of directors,
which is responsible for setting the company’s group policy and makes decisions on
issues of strategic importance to the company is an all male affair. Of the ten board
members, eight are white males, one is a black male. and one a black female. The two
black representatives of the board were non-executive directors, appointed on 11
August 2009. The board of directors meets quarterly and is responsible for prepar-
ing group financial statements, monitoring executive management and exercising

control over Metorex group activities.

The board includes executive directors and non-executive directors. The executive direc-
tors are involved in the day-to-day running of the group’s business and are in full-time
salary employment by the company. The non-executive directors are not involved in the
day-to-day management of the business and are not full-time salaried employees of the
company or any of its subsidiaries. Non-executive directors do not receive any remu-

neration from the company for their services; but are only given remuneration in the
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form of share allocations. As at June 2009, non-executive directors were paid R1 465
000 million as fees for services, while the executive directors were paid R14 414 000 mil-
lion (an average of R 2 158 167 million) inclusive of share options exercised and sold,

basic salary, bonuses, vehicle allowances, and company contributions.

The total amount paid to executive directors’ emoluments amount to R 176
254 000 million or 8.18 percent of the total cost of salaries paid to employ-
ees (Metorex 2009).

Metorex environmental policy committes the organisation to responsible steward-
ship of natural resources and the ecological environment, and to fulfilling its obliga-
tion under the Minerals Act and regulations of South Africa. The group has estab-
lished a rehabilitation trust fund, and has a provision of R 25 million in this fund to
cover environmental liabilities due to mining operations with Lombard Insurance
Company. The group also has a share-based payments incentive scheme for eligible

employees.

As part of the Metorex sustainable development strategy and its corporate social
responsibility (CSR), the company has development projects in communities where
it operates. The focus of the projects is varied and diverse, including education, social
development, enterprise development, job creation, road construction in Chibuluma
mines (Zambia), empowerment, sports and recreation, security, materials and mone-
tary donations to schools, churches, traditional leaders and national events, health,
and lifeskills training. It is not clear from the available information how much the
company spent on these activities. While the annual report (2009) provides detailed
information on project focus, locality and beneficiaries, the financial statement is
silent on the financial value of these projects to the company. It is also noted that
there is no mention of the community engagement strategies used by the company
in dealing with potential conflicts in the course of doing business in host communi-
ties, nor any mention of how the company is engaging with human rights and cli-

mate change in its operations.

Implats
Impala Platinum Holdings Limited (Implats) is a mining company with interests in

refining and marketing platinum group metals (PGMs). These are primarily platinum,
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palladium, rhodium and associated metals (Implats 2009a). Implats has operations in
South Africa and Zimbabwe. The South Africa operations ate located mainly in the
Bushveld, where the most significant PGM deposit in the world is located (account-
ing for 75 percent of global platinum output). The Zimbabwe operation (Zimplats) is
located to the southwest of Harare on the Great Dyke. Implats has a 100 percent con-
trolling stake in Impala, 73 percent share holding in Marula, 87 percent ownership in
Zimplats and 50 percent share holding in Mimosa. Impala Platinum accounts for 56
percent of the group’s total production. The operation is located on Impala lease land
area on the western limb of the Bushveld Complex, near Rustenburg in the North
West Province (South Africa). The refineries are located in Springs, east of
Johannesburg, and concentrate on base and precious metals. Marula Platinum is locat-
ed on the eastern limb of the Bushveld Complex and is 27 percent owned by a black
empowerment partner. Two Rivers, a joint venture with African Rainbow Minerals
(acting as the project managers), in which Implats controls 45 percent shares, is locat-
ed on the eastern limb of the Bushveld Complex. Zimplats is listed on the Australian
Stock Exchange, with the operation comprising of three underground mines, two
concentrators, and a smelter. Mimosa Platinum is a 50:50 joint venture with Aquatius

Platinum Limited, and is located on the southern tip of the Great Dyke.

Implats is listed on the JSE, with a secondary listing on the London Stock Exchange.
The share is traded in the United States through a sponsored Level 1 American
Depository Receipts (ADR) programme. At the end of the 2009 financial year, 54
percent of the shareholding was held in South Africa, with the 21 percent in the
United States, 10 percent in the United Kingdom, 5 percent in Luxemburg, 1 percent

in Singapore, and 9 percent in other countries.

In contrast to other mining houses, Implats did not use the excuse of the global
financial crisis to carry out a major restructuring and retrenchment exercise. As at
June 2009, Implats group employed 53 261 people, comprising of 36 000 (68 per-
cent) employees and 17 261 (32 percent) contractors (including contractors on both
working costs and capital projects). Of these, 2 098 (7 percent) are women employ-

ees working in the South African operations.

A total of R4.4 billion was paid to group employees in salaries, wages and fringe ben-

efits, compared to R5.1 billion paid in 2008. In addition, the group employees pay-
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ment policy also includes non-financial incentives and benefits which include, a share
incentive scheme and a group employees share option programme. In 2009, the

group recorded 11 deaths due to work-related incidents.

The group has lost in revenue as a result of the global financial crisis. The revenue
in Rand terms fell to R26.1 billion from R37.6 billion in 2008, while the headline
profit of R6 billion in 2008 dropped to approximately half. This is against the back-
drop of an increase in unit costs per platinum ounce by 31.7 percent (to R9 129 per
ounce). The group, in trying to reason itself out of this negative performance, attrib-
uted its loss in revenue to the inability of the group to contain costs and to remain
the preeminent low-cost producer of platinum. Two-thirds of the cost increase,
according to Implats, was due to inflation, and only one-third was the result of lower
production. The group argued that cost increases due to inflation and an upward
swing in the price of inputs (such as steel, explosives, fuel, coal and power) were

beyond the group’s power to control.

Implats produced 1.704 million ounces of platinum (3.428 million ounces of PGMs)
in 2008 and has set itself a production target of 2.1 million ounces by 2014. The
hope is that it will use its extensive reserves and resources both in South Africa and
Zimbabwe to achieve this goal (Implats 2009b). According to the company’s own
information, the group has total attributable resources of 230 million ounces of plat-
inum. Implats produces an estimated 25 percent of the world’s supply of PGMs. At
the end of June 2009, the board had 13 directors. Seven were independent non-exec-
utive directors, two were non-executive directors, and four were executive directors.
Implats senior management and executive directors’ compensation is linked to per-
formance measured against agreed key performance indicators, which go through a

two-year evaluation process.

With the scale of Implats operations in South Africa and Zimbabwe, the group can-
not afford to be oblivious to the socio-economic and environmental challenges in these
countries. The nature and extent of Implats’ socio-economic development (SED) ini-
tiatives differs across countries. To this effect, the group has socio-economic pro-
grammes targeting the communities around Implats’ operations and the labour send-
ing localities. The group spent a total of R61 million on SED projects in 2009 (in com-
munities) compared to R42 million spent in 2008 financial year, and an additional R900
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million on improving both training and housing conditions for company employees.
The programme includes empowerment of community structures, health, safety and
environment, education, government and municipal support infrastructure, sport

development, enterprise development, and community welfare, art and culture.

In Zimbabwe, Zimplats spent approximately R311 million in 2009 on SED projects
compared to R400 million in 2008. The programme focuses mainly on education and
health (both primary and secondary health care) and the management of
HIV/AIDS. The group also provided support for income-generating activities
through the establishment of agricultural projects for small-scale farmers, as well as
safety and security (road awareness campaigns and infrastructure development for
the Zimbabwe Republic Policy).

Implats has an environmental policy built on the vision of zero harm to the environ-
ment throughout the life cycle of mining operations. This is enforced through opera-
tional control and application of sound environmental principles and practice, such as:
legal compliance, pollution prevention, implementation of the precautionary approach
and duty of care; continual improvement in environmental performance; and ongoing
rehabilitation (Implats 2009b). Community complaints are addressed through a man-
agement system as well as through the community liaison structures. Implats is a sig-
natory to the UN Global Compact (UNGC) on Human Rights and Security.

De Beers

The De Beers Group operates as a diamond mining company worldwide. The com-
pany was founded in 1888 and is headquartered in Southdale, South Africa. De Beers
was formally incorporated in Luxembourg in November 2000. It is the holding com-
pany of the De Beers group. It comprises of three shareholdings: Anglo American
plc with 45 percent shareholding, Central Holdings (the Oppenheimer family) with
40 percent sharcholding, and the government of the Republic of Botswana owns 15
percent directly. From its operations in Botswana, Namibia, South Africa and
Canada, De Beers produces and markets almost 40 percent of the world’s supply of

rough diamonds.

The group is managed and controlled from its head office in Luxembourg, where the

board meets to deliberate on the group business. Its commercial activities are carried
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out by a number of subsidiaries, investments and joint ventures which the group
finances from different parts of the world. The company has properties in Canada,
South America, Southern Africa, Central Africa, Eastern Europe, and Australasia. De
Beers has equal shares (50:50) with the government of the Republic of Namibia in
Namdeb. It has a joint venture agreement with AngloGold Ashanti Limited to
explore for and mine gold and other minerals and metals. Together these subsidiaries

and investments in joint ventures constitute the family of companies.

The De Beers Group reported earnings results for the year ended December 31,
2009 (www.debeersgroup.com), including profit before finance charges and taxation
of US$318 million. The company reported an underlying loss of US$220 million,
after the adjustment for a difference of accounting policy, and after including inter-
est arising from the 10 percent preference shares. Anglo American reported an
underlying loss of $90 million. Taxes and royalties to governments are paid by each
of the different subsidiaries and investments in a manner consistent with the require-
ments of the jurisdiction in which they operate. The group paid US$1.2 billion in

taxes and royalties to governments in Southern Africa (www.debeersgroup.com).

The appointment of De Beers directors is governed by three legally binding docu-
ments: the Shareholders Agreement, the Management Contract and the Company’s
Articles of Incorporation. The Shareholders Agreement was entered into on 30
January 2002, and defines the objectives and relationship between the shareholders.
It also sets out the specific provisions relating to the nomination, election and
appointment of board members with reference to the role of Central Management
Services Limited (CMSL) (the management company) in terms of the Management

Contract.

The Management Contract was also concluded on 30 January 2002: CMSL has been
appointed to assist in the appointment of directors, senior executives and manage-
ment, and also assists in the strategic development of the De Beers family of com-
panies. CMSL is a company within the Central Holdings group (representing the
Oppenheimer family).

The Articles of Incorporation relate to the legal establishment and registration of De

Beers as a joint stock corporation in Luxembourg, As the legal constitutional instru-
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ment, it allows for 2 minimum of three and a maximum of 20 board directors. The
shareholders and CMSL are directly responsible for the appointment and removal of
directors in accordance with the provisions of the Shareholders Agreement and the
Management Contract. This ensures that the shareholders have a cleat voice in board

meetings and decisions.

The De Beers board consisted of 17 directors. Six serve in an executive capacity and are
members of the Executive Committee. Each sharcholder group is entitled to nominate
two persons for appointment to the board. Accordingly, six directors, five non-execu-
tives and one executive (the Chairman, Nicky Oppenheimer) are currently appointed
under the appropriate clauses of the Sharcholders’ Agreement. The role of the
Chairman is quite distinct from that of the Managing Director. As defined in the
Shareholders” Agreement, up to 10 independent directors may be appointed by CMSL
under the Management Contract in consultation with the sharecholders. Independent

directors are those appointed independently of the shareholders direct entitlement.

A majority of these independent directors must be employed or hold executive office
with De Beers. Seven directors, two of which are non-executive, are currently
appointed to the board under the appropriate provisions of the Management

Contract.

Additional independent directors may be appointed by shareholders by majority con-
sent or majority vote at the Annual General Meeting of shareholders. Four non-exec-
utive directors are currently appointed to the board in this manner under the appro-
priate provisions of the Shareholders’ Agreement. Accordingly, of the 17 directors
in office on 31 December 2008, 11 are independent directors (as defined in the
Shareholders’ Agreement) and 11 are non-executive directors. A number of directors

have both independent and non-executive status.

The term of office for each director is limited by law and the constitutional docu-
ments of the company to six years, but directors are eligible for re-election by the
shareholders. The terms of office of those directors appointed by the majority con-
sent of shareholders has been limited to periods of three years, with the opportuni-
ty for re-election by sharcholders. Shareholders also have the ability to terminate

appointments, if necessary, prior to the completion of the appointed term of office.
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Board continuity is fundamental to the sustained success of the De Beers group.
This requires an ongoing resource and skills identification to be performed by the

board in consultation with shareholders.

The Articles of Incorporation of De Beers provide that shareholders may determine
the fees of board directors. These have been set at US$50 000 per annum with the
chairperson receiving an additional US$25 000 per annum. Non-executive directors
who serve on board sub-committees receive an additional US$10 000 per annum and
chairpersons of the respective committees receive an additional US$10 000 per

annum. This remuneration is fixed and is not linked to the performance of the com-

pany.

The board is responsible for the group’s system of governance, and is ultimately
accountable for the strategic direction of the business and all activities across the
Family of Companies. This includes setting risk management policy, reviewing the
effectiveness of risk management processes, recommending enhancements, and

ensuring effective succession planning.

The group of companies employs about 15 000 people around the world with
women amounting to 22 percent of permanent workforce. According to Gareth
Penny (Managing Director, De Beers Group), “gaining and maintaining a social
licence to operate is critical to successful mine development and management”. De
Beers spent $19 million on socio-economic development projects (750 projects),

equating to 2 percent of pre-tax profits in 2008.

Sasol

The South African Coal, Oil and Gas Corporation (Sasol) was established in 1950 as
part of the process of industrialisation that the apartheid government considered
essential for its economic development and autonomy. Sasol Limited was formed in
1979 to hold the assets of the South African Coal, Oil and Gas Corporation (Sasol)
and its subsidiaries. Sasol is listed on the JSE in South Africa and the New York Stock
Exchange. These listings bind the corporation to observe the US Securities and
Exchange Commission (SEC), the Sarbanes-Oxley Act, and the South African Code
of Corporate Practices and Conduct as recommended in the second King Report
(King II).
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The transition to democracy in 1994 forced Sasol into a new way of doing business.
Part of this new way of doing business is expansion into sub-Saharan Africa. At the
end of 2009 financial year, Sasol had business and joint ventures in 38 countries. In
Africa, Sasol has operations in South Africa (corporate headquarters) Botwsana,
Egypt, Gabon, Lesotho, Malawi, Mozambique, Namibia, Nigeria, Zambia and
Swaziland. In South Africa, Sasol mine coal with chemical manufacturing and mar-
keting operations, and produce gas and condensate in Mozambique and oil in
Gabon. It also refines imported crude oil and retail liquid fuels through a network of
Sasol convenience centres and supply fuels to other distributors in the region and gas
to industrial customers in South Africa. In 2009, Sasol continued to retain its eco-
nomic interest in Escravos, Nigeria, despite disruption of its activities. The corpo-
ration also advanced its upstream oil and gas activities in Mozambique, Nigeria,
Gabon, and South Africa during 2009.

Sasol employers 34 000 staff throughout its operations. The number of staff from
historical disadvantaged populations (black South Affricans) in management levels
increased to 56.4 percent. The Sasol board comprises 15 directors, and 13 are South
Africans. Of these, seven (54 percent) are black and eight (62 percent) are from

“designated” groups (including white women).

In 2009, Sasol recorded an operating profit of R 24 billion and contributed
approximately 4.7 percent to the national annual Gross Domestic Product in
South Africa, making it, the largest direct tax payer. During the same year, Sasol
committed R 109,4 million (excluding R45 million in bursaries) to socio-econom-
ic development projects (mostly in South African communities) and an addition-
al R 45 million in bursaries (education constitutes 35 percent of social investment
commitment), this being its largest contribution to social development. The bur-
saries went to students in 761 universities, mainly in science, engineering, technol-
ogy and accounting, with 9 785 employees received leadership training (Sasol
2009). These bursaries are mostly dedicated to South African historically disad-
vantaged students (black South Africans). The corporation further provided
learnership programmes in other technical areas. In total, Sasol’s training and
development expenditure during the 2009 financial year was R 386 million (2 per-
cent of payroll). Other areas where Sasol committed its social investment include:

health and welfare (25 percent); job creation (25 percent); arts, culture and sports
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development (5 percent); natural environment (5 percent); and disaster relief and

other community challenges (5 percent).

By the company’s own account, other countries African countries feature marginally
in social investment. The only country outside of SA where Sasol has committed
investment in social development is Mozambique. As part of the Mozambique nat-
ural gas pipeline project, Sasol invested R 22 9 million in community development

projects along the Mozambique to Secunda pipeline route in 2009.

Sasol’s activities in all countries are subject to regulations for exploration and mining
rights and protecting safety, health and the environment. According to the company,
all its new projects and joint ventures are required to comply, as a minimum, with its
safety, health and environment minimum requirements, which is based on the World
Bank and International Finance Corporation requirements (Sasol 2009). Its invest-
ment guideline, includes observance of human rights principles, to ensure that all its
business activities are aligned to corporate values, standards and strategic goals and

with corporation’s policies and objectives.
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Civil society organisation:
beyond legal compliance?

While the mining corporations in South Africa rightly argue that they are contribut-
ing to socio-economic development in South Africa (and especially in host commu-
nities where they operate) through millions of dollars spent on vatious corporate
social investment projects, civil society organisations and affected communities are
sceptical about this contribution and the effect of the companies’ corporate gover-
nance practices in their communities and life (South African Human Rights
Commission, 2008; Action Aid 2008).

In the Bushveld region, where the most significant PGM deposit in the world is
located and which is home to Implats and other mining houses, civil society organi-
sations, including members of mining host communities, have consistently made
allegations of poor corporate governance and human rights abuses by mining com-
panies. According to the Rustenburg Environmental Coalition (RECO), a coalition
of forums in the greater Rustenburg area, the areas where communities are living are
unhealthily and dangerously surrounded by shafts and open casts. In an effort to
defend and protect communities’ right to a safe and clean environment, community
members in those areas have organised themselves into groups to fight for justice.
The communities argue that they have seen no improvements to their lives, and that
corporate social investment is not happening. They report that certain sections of
the community had to be removed from where they were originally located to other
further places in order to make way for the mine (RECO 2008).

The following section presents a plethora of issues that civil society and affected
communities have been raising against the corporate governance practices of mining

companies:
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Consultation without consent

The consultative process which precedes communities’ relocations is often insuf-
ficient and therefore deficient. The practice is such that almost all the government
officials, legal advisors and mine managers who facilitate relocation processes
were secretive in disclosing information to affected people. Not all the terms, con-
ditions and implications of the relocation process were thoroughly explained to
the affected communities. For example, proposed joint management fora, com-
prising of section 21 companies and other people from outside the affected com-
munities, often act as a replacement for legitimate traditional structures of con-
sultation and decision-making. The communities allege that replacement of agri-
cultural lands, which formed the basis for subsistence livelihoods, even though
promised by the mining companies, took longer than expected (in some cases,
longer than five years). When it comes to compensation for households depend-
ent on agriculture for their livelihoods, the payments do not necessarily take into

account the delay period in the determining the amount of compensation.”

Community representative structures

Affected mining communities tend to have a multiplicity of structures claiming to be

the legitimate voice of the communities. Notable structures include:

* the section 21 company, which mining companies regard as legitimate
representatives for community consultations; most community members regard
section 21 companies as simply proxies of the mines.

* Tribal authorities and prominent individual community members, through
which the company conducts its consultations with the “community.

¢ Other community and development organisations, most importantly the

development committees in villages.

Community members have generally developed a sense of despondency.

Simply put; people have lost hope.

Mining companies’ attitudes

Companies are consistently in denial about the root cause of the problems despite
glaring evidences presented by representatives of the communities.” The behaviour
of company’ representatives when engaging with mining communities is often

reflected in arrogance. Because they do not live within the affected mining commu-
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nities, their attitude is usually that of open dismissal, discounting the views of com-

munity members.

Section 21 companies

The section 21 companies and other structures financially dependent on mining
companies for their existence are at the centre of conflicts within the affected com-
munities.’” The paternalistic relationships of these entities with mining companies
compromise their standing within the communities; hence the persistent calls for
them to be disbanded (Action Aid 2008). These structures always work collaborative-
ly with mining companies, even to the disadvantage of themselves and their families.
These structures have allegedly signed a special power of attorney, which empowers
company lawyers to negotiate, enter into legally binding contracts and execute such
contracts on behalf of communities. Some members of the communities believe
that the section 21 companies have sanctioned a prejudicial lease contract, which
seeks to re-introduce an apartheid-style forced removal system in terms of the fol-

lowing clauses which appear in some of the Master Agreement:"
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Occupation and possession

The company shall be entitled to, and to procure for itself, vacant occupation and
possession of the lease area commencing on the date of fulfilment of the suspen-
sive conditions in clause 14 and on the availability of the compensatory land, hous-
es and infrastructure referred to in , and by no later than twenty four months after
commencement of construction in accordance with the Relocation Agreement
referred to in the Master Agreement, the Company however accepting that the

Minister is not able to and does not guarantee such vacant occupation or possession.

The company shall for the purposes referred to in clause 4.2 be entitled to exclusive
use, occupation and possession of the lease area during the currency of this lease
and shall for those purposes be entitled to exercise all rights in respect thereof as if
it were the owner thereof. Without detracting from the afore-going and without in
any way limiting the rights which the company may have at law or which it may
require for the proper execution of those purposes referred to in clause 4.2 in con-
nection with prospecting mining and processing work, it shall be entitled:

° to use the lease area for the purposes disclosed in clause 4.2 above;

* to destroy all existing dwellings, grazing, crops and other improvements or
erections thereon, which exist at the date of commencement of this lease;
provided however that prior to such destruction the Company shall give written
notification of such intended destruction to the previous main occupant of the
relevant dwelling, and such main occupant shall be entitled at such main
occupant’s cost within ninety six hours of such notification to remove all
materials and other items which such occupant may wish to salvage; provided
that the Company shall be entitled to destroy any such materials and other items

which are not so removed within such ninety six hours period.
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Lastly, clauses in the Master Agreement categorically state that:

e The costs of the construction of the two villages and relocation will be financed
by the Section 21 Companies from moneys paid by the company way of rental
in the manner and the extent set forth in the community Lease Agreement, the
community Sublease Agreement, the community Lease Agreement, the

community Sublease Agreement, and the Relocation Agreement.

The false impression created by the company here is that moneys have exchanged
hands between company and section 21 companies, when in fact the company,
through its Project Management Office, is in exclusive control. Members of the sec-
tion 21 companies were not required to certify payments to contracted service
providers, not even for their so-called legal representatives who are paid from funds

appropriated for purposes of advancing the interests of the communities (Action
Aid 2008).

Role of the state and tribal authorities

Affected communities have consistently alleged that these two structures have dismal-
ly failed people in affected mining communities because of their inability to provide
decisive leadership. The state is often perceived as a proxy of mining companies’ intet-
ests. Traditional leaders in areas where natural resources are discovered and extracted
fail to protect the interests of their communities, and instead become directly privy to

exploitation or indirectly betray the interests of their own people.

Compensation

The one-on-one negotiations led by a consulting specialist appointed by companies
to determine compensation for household monetary value and loss of communal
production with homeowners is inadequate. The power balance between companies
appointed consulting specialist and illiterate and semi-illiterate homeowners is gross-
ly unfair and prejudicial to the communities (South African Human Rights

Commission 2008).

Land ownership
The unresolved land question in South Africa is central to all disputes between compa-
nies and mining communities. The issue of land tenure is often not clear from lease doc-

uments. People own land, but the land rights are separated from the mineral rights.
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Under customary law, the water, plants, and land are owned by the occupiers of that

land, which includes the minerals. This has been stated by the constitutional court.

Under English law, when the state gave land to the white squatters, the minerals were

held in reserve by the state. But in terms of customary law, the minerals belong to the
owners. Under the Mineral and Petroleum Resources Development Act (MPRDA,

2002)" the minerals belong to the state. Until the contradiction is resolved, conflict over

land ownership in mining communities will persist, if not increase, as communities con-

tinue to live in poverty.

Ecosystems

South African mining companies set annual targets for their consumption of
water and energy, and waste management, and report on these issues in their
periodic environmental assessments. But some geological and hydrological
matters — such as effects on groundwater level and water, soil and air pollution —
and the impact on physical and social infrastructures are neglected.

Companies refuse to take responsibility for the natural environment, even with
the additional threat of climate change on the environment.

Local and district governments lack the capacity to independently monitor the
impact of mining on the ecological and social environment. Most importantly,
the communities living in the areas surrounding the mines lack awareness of the
risks they are exposed to due to ecological damage caused by the mining
activities (Benchmarks Foundation 2003).

Employment conditions and safety

Although wages are paid in accordance with the legislative environment and
negotiated agreements, housing prices are so high that affordable
accommodation with a reasonable quality can only be found far from the

mining centres. Living further away from the workplace increases transport

costs and travelling time for employees.

Formally, the South African mines comply with International Labour
Organisation (ILO) standards. In practice, insufficient funds are spent on
workplace safety. Preventive measures to reduce fatalities are not adequate or not
provided effectively, corrective measures not enforced or coordinated

adequately, and accident investigation is focussed rather on determining blame

than on identifying causes and preventing future accidents.
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Though mine fatalities have declined over the past decade, South African mining
companies have more accidents and fatalities than elsewhere in the world.
Mostly, mining companies do not have policies regarding fair treatment at work,
equal employment opportunities, sexual harassment and fraud control (although
De Beers and Implats have ethics policies and disciplinary procedures with

publicly stated induction or training policies).

Additional health care and community development

Only larger mining corporations provide some level of health, social welfare,
education and infrastructure to surrounding communities. Family members
residing in more distant areas, however, do not have the same level of access to
health and treatment infrastructure. This has led to the development of informal
settlements in proximity to the mines as well as group conflicts.

Health conditions in the informal settlements are often appalling. They lack
electricity, water and sewage. Alcoholism and prostitution are rampant and mine
workets run the gauntlet of STDs and HIV/AIDS. In these circumstances it is
questionable how adequate the health and education programmes offered by the
mining companies are.

The mining companies deny that mining activities are partly responsible for the

increase in respiratory diseases in the atea, ot for the HIV/AIDS pandemic.

Diversity and human resource development

The South African mining industry is still white male dominated. Targets set in
the Charter for inclusion of blacks and women are rather low and slow. Mines
do not yet have the necessary support infrastructure to lessen the domestic load
of working women.

All the corporations provide ABET (college and university) training for workers.
The educational programme generally target small groups (current and future

managers), and have no or little impact on functional and widespread literacy.

Communications and reporting mechanisms

There is a severe imbalance of power between the different stakeholders of
mining corporations in terms of wealth and knowledge. Although they
communicate with their stakeholders through different media, the technicality

of information puts it beyond the grasp of many.
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Negative issues, (such as community conflicts, geological and hydrological

issues) are often not reported to stakeholders.

Legislation and mining arrangements

To comply with legislative requirements, mining companies spend a minimal
amount of time and resources on environmental issues. As a share of their
income, this contribution is marginal.

In addition to national legislation, mining corporations have defined a set of
business principles in the Mining Charter. These include indicators of
corporate social citizenship. However, these indicators are vague; the Charter
avoids critical issues and is not sufficiently consultative. The main stakeholders
involved in drafting were mining corporations, labour and government. Civil
society structures were not adequately represented.

Community leaders, senior civil servants and politicians increasingly sit on the
boards of mining corporations. This represents a serious conflict of interest,
blurs the lines between the public and private sector and weakens communities.
Like most companies, mining corporations tie executive compensation to
performance, determined by market and shareholder interests. Community and

environmental concerns are until now excluded.
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Conclusion

Although South African mining companies are showing signs of progression from
the history of poor corporate governance, most companies are still falling short of
expectations with cases of corruption, human rights abuses and environmental
degradation. There is lot of pressure on mining companies with the global financial
crisis, the fall in metal prices and negative national and international media publicity

to improve their corporate governance practices.

Evident from the case studies presented in this paper are the varying approaches and
tactics adopted by companies to increase their profile in communities and contribute
to the national development goals set by the host nation. The companies are very eager
to demonstrate that they are adopting corporate governance best practices by provid-
ing more background information on directors as well as the details on the composi-
tion and meeting of the board and its sub-committees, increasing representation on the
board and management to reflect historically disadvantaged people and women, pro-
viding timely, sustainable development report with detailed information on employees
health, safety, environment and community engagement and projects. However, with-
out efforts to work with host communities to improve perceptions and find a lasting
solution to the underlying contradiction between the need for profit without violating

good corporate practices, sustainability of mining will remain in the balance.

The greater willingness on the companies’ part to implement a corporate governance
framework that allows for building and protection of shareholder value while balanc-
ing the expectations of shareholders needs to be broadened to include non-conven-
tional stakeholders (host communities). The state must increase its vigilance and
ensure corporate compliance with established national statutory provisions.
Violations of human rights and good corporate governance practices should not be

optional for business. It is part of the cost of doing business.
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Most countries in Africa are rich in natural resources, yet they remain poor. Over
the course of previous centuries, the extraction of resources from Africa has sup-
ported industrial development in the former colonial powers and the rest of the
industrialised world. In contrast, historically, the benefits obtained from natural
resource exploitation throughout the continent itself have been limited. Today,
however, we are witnessing a new scramble for Africa’s resources in which demand
from established industrial countries is being matched by that from newly emerg-
ing powers such as Brazil, India, and China. Meanwhile, an important additional
factor is that the new scramble has been joined by companies from post-apartheid
South Africa, whose increasing presence throughout the continent constitutes a
distinctive factor of the new era. South African mining houses are at the centre of
this advance, and have been investing in many African countries, including Zambia,
where their investment has been making a marked impact on host communities

and the environment.

Itis a not uncommon allegation that South African companies have a dubious record
regarding corporate social responsibility and environmental protection within South
Africa. Is this the case when they operate outside South Africa? In Zambia today, the
only major South African company operating in the extractive sector is Metorex. It
operates as Chibuluma Mines Plc and as Sable Zinc in Kabwe. The concern here is
to explore the corporate social responsibility profiles of Metorex as it operates

through these two subsidiaries.

From 2002 to mid-2008, commodity prices fetched high prices on world markets. In
particular, the prices of copper and cobalt, (the minerals in which Zambia has the
largest stake) rose at an unprecedented rate from around US$1000 in 2002 to $8000
in mid-2008. Despite this, poverty remained pervasive throughout the country. The
commodity price boom did not translate into tangible development, even though the
growth rate rose from negative before completing the privatisation of the copper

mines in 2000 to an average of 5 percent in 2008. On the Zambian Copperbelt, in
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particular, there was, if anything, a deterioration of infrastructure and in social serv-
ice provision. It can be argued that this can, in part, be explained by the types of
agreements which the Zambian government entered into with foreign mining com-

panies.

In recent years, it is Chinese companies which have tended to bear the brunt of crit-
icism regarding alleged poor corporate governance and environmental responsibility.
Yet, as already noted, South African corporations have been accused of having little
consideration for the rule of law when doing business on the continent, especially
when it comes to conforming to environmental protection laws. According to the
terms of reference provided for this research, there have been accusations, for
instance, that South African gold mining companies in the Democratic Republic of
Congo (DRC) are seriously damaging the livelihoods of local rural communities and
that South Africa’s gas pipeline is damaging forests in Mozambique. Consequently,
with South Africa now playing a leading investment role throughout the continent, it

becomes imperative that the role of its companies be more thoroughly explored.

The aims and objectives of the Zambia country study
The major objective of this study is to investigate the conduct of Metorex’s activi-

ties in Zambia and how they affect the communities where they operate.

Specifically the study aims at:

* defining corporate governance and identifying the available international
standards;

* identifying Metorex’s operations in Zambia;

° assessing Metorex’s investments, its annual turnover and its contribution to taxes
and royalties;

* determining the number of people, (both male and female) employed by its
operations and the conditions of work they provide;

* determining the extent of their investment in social services;

* determining the operations’ HIV and AIDS policies;

* identifying the social, environmental and economic effects of these operations;

 identifying the consultation mechanisms with local stakeholders;

* identifying the operations’ beneficiation policies and actual practices on the

ground;
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* identifying the role civil society can play in enabling open, accountable and
transparent operations of South African companies on the continent of Affica;
and

e formulating recommendations on how South African companies, (as exemplified
by Metorex) can contribute to the development of countries in which they

operate.

In fulfilling these objectives the study will follow through the items that were also
agreed between the Zambian government and Metorex in the development agree-

ment, as this constitutes the corporate governance guide for the company.

Overall, Metorex operates in five locations for base metals, two locations for indus-
trial metals, and four locations for gold in West, Central and Southern Africa (see
map). In Zambia, the company operates in Lufwanyama district as Chibuluma Mine
Plc, and at Kabwe as Sable Zinc. As it happens, there are other South African min-
ing interests operating in Zambia: these include Teal at Munali Hills and BHP
Billiton, both involved in exploration work. However, they are of little immediate
interest to this study as they are not yet operative. In short, Metorex stands as the
effective representative of South African mining capital in Zambia at this present

time.
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Background to Zambian copper mining

Commercial copper mining in Zambia started at Roan Antelope (Luanshya) in 1928.
Since then, copper mining has dominated Zambia’s economy. During the colonial era
(until 1969) two private companies owned the copper mines: Roan Selection Trust
(RST) and the Anglo-American Corporation (AAC). Favourable world prices of cop-
per through the 1960s and eatly 1970s raised the confidence of the ruling United
National Independence Party (UNIP), enabling the party to promise the country’s peo-
ple development based on rapid growth of the mining sector, which, it was expected,
would spur industrialisation and bring an end to poverty. Indeed, the wealth earned from
copper mining helped Zambia attain middle-income country status by 1969. Out of an
urban population of one million, 52,600 were working in the mining industry. President
Kenneth Kaunda announced the nationalisation of the mining companies in 1969,
ostensibly (amongst other reasons) for their reluctance to expand their investments. All
rights of ownership of minerals reverted to the state and the government obtained 51
percent of shares in all existing mines. The nationalised mining companies were in 1982
consolidated into Zambia Consolidated Copper Mines (ZCCM). During the era of a
nationalised mining industry, the government was able to direct the profits of newly
nationalised copper mines towards building hospitals, schools, roads and other infra-
structure, and providing subsidies to state-owned manufacturing companies. At the
time, mining contributed over 50 percent of the country’s foreign exchange require-

ments and over two-thirds of central government revenue (GRZ, 2005).

Historically, the copper mines have made significant contributions to the develop-
ment of the country. For example, as early as 1929, the private mining companies
provided orderly residential areas to house employees as well as supplying food
rations. The companies also provided hospitals and recreation facilities. ZCCM con-
tinued with this welfare policy. It operated “a cradle to the grave” welfare policy, pro-

viding nappies to the newly born and subsidising burial arrangements for the dead.
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The copper mining company did not just look after its workers; it also provided serv-

ices to the whole community.

This happy situation was to be challenged in the years to come. Following the first oil
crisis in 1974 and the resultant collapse of copper prices, the country started borrowing
in order to maintain social provision. Then, after the second oil crisis in 1979, the coun-
try drifted into a severe debt crisis, and the economy collapsed at an unprecedented rate
as coppet prices plummetted relative to the prices of imports. Between 1974 and 1994,
per capita income slumped by 50 percent, leaving the country the 25th poorest in the
world (Ferguson, 1999). Throughout the economic crisis, ZCCM was treated as noth-
ing more but a cash cow, milked without corresponding investment in machinery and
prospecting ventures. To compound the problem, the ore bodies within the existing
mines could only be accessed at great depths, resulting in a rising average cost of pro-
duction. Thus overall, output fell from a high of 750,000 tonnes in 1973 to 257,000
tonnes in 2000 (Chamber of Mines of Zambia, 2005). With declining copper revenues,
the state could no longer support the social infrastructure it had created, while GDP per
capita declined to less than $300. Over 80 percent of the country’s population started
experiencing extreme poverty, forcing the government to borrow for both social and
economic infrastructure maintenance and balance of payments’ support. With massive
debt, the country had no choice but to adopt economic liberalisation policies designed
by the World Bank and the International Monetary Fund (IMF). The country entered
its first World Bank structural adjustment programme in 1983, and since then the inter-

national finance institutions have tightly policed Zambia’s economic policies.

The economy continued to decline such that by 1989, there were repeated urban
food riots and industrial unrest indicative of the growing unpopularity of UNIP and
Kaunda. In 1990, the Movement for Multiparty Democracy (MMD) was formed,
headed by Frederick Chiluba, chairman-general of the Zambian Congress of Trade
Unions (ZCTU), and proceeded to sweep the board in elections in 1991 (Bratton and
Van de Walle, 1997; Baylies and Szeftel, 1992; Lungu, 1997). The MMD ran on a
manifesto that promised to liberalise the economy, privatise state-owned enterprises,
and secure a new democratic political dispensation. This election victory also ensured
a return to neo-liberal thinking and market economics. In other words, this consti-

tuted a rejection of the socialist ideas embedded in the humanism of the Kaunda era.
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Privatisation process

Right from the start, the crown jewels of the privatisation process were understood
to be the copper mines. As eatly as 1993, Zambia’s second Privatisation and
Industrial Reform Credit (PIRC II) from the World Bank required that the govern-
ment study options for privatising ZCCM. A Germany Company, Kienbaum
Development Services (GmbH), was contracted to assess the options and reported
in April 1994, recommending that ZCCM be unbundled into 5 separate units (Lungu
and Silengo, 1997). By 1995, the Bank (Economic Recovery and Investment Project
or ERIP) and IMF (Enhanced Structural Adjustment Facility or ESAF) extended
loans that required Zambia to adopt and implement plans within the ESAF frame-
work. The Bank repeated the demand in 1996 (Economic and Structural Adjustment
Credit or ESAC II) and 1999 (Structural Adjustment Fund or SAF), as did the IMF
in 1999 (Enhanced SAF) (Situmbeko and Zulu, 2004). Throughout the process, the
government sought delays for technical and political reasons, and the issue became a
sticking point in relations with donors, with repeated accusations of bad faith on
cither side (Fraser and Lungu, 2007). The Mineworkers’ Union of Zambia expressed
concern that the unbundling of ZCCM into a number of companies would leave the
least attractive assets with insecure futures in government hands. Better, they con-
cluded, to encourage one serious investor to take on all of the liabilities and all of
the facilities. The union was also concerned that introducing intra-company compe-

tition would drive down conditions of setvice for their members (Muchimba, 1998).

Zambia’s qualification in 1996 for the World Bank’s Heavily Indebted Poor Countries
(HIPC) initiative broke the deadlock. This process for relief of unpayable poor
country debt established frequent hurdles (most importantly HIPC decision and
completion points) for the country to clear, each of which involved an assessment
of performance by international finance institutions’ staff before debt relief was

delivered. As each hurdle approached, Zambia came under pressure to push through
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privatisations that were more controversial. In most case, the state stalled, tried to
appease domestic interests, and then eventually went ahead, choosing debt relief over
domestic politics. Throughout the privatisation period, the government was being
encouraged by donors to establish an “investor friendly” policy regime. The most
significant policy changes were enshrined in the 1995 Investment Act (reform of the
Act was a condition of the World Bank’s 1993 PIRC II loan) and the Mines and
Minerals Act of 1995.

The Investment Act established the Zambian Investment Centre (ZIC) to assist
companies through the process of buying into the Zambian economy, as well as lay-
ing out the procedures for doing so. It provided general incentives available for all
investors as well as special incentives for investors in particular industries. It also pro-
vided assurances against forced acquisition of companies by the state, preventing a
repeat of Kaunda’s nationalisations. The Act also did away with foreign exchange
controls, allowing companies to take out of Zambia, without interference, all funds
in respect of dividends, principal and interest on foreign loans, management fees and

other charges.

The Mines and Minerals Act of 1972, which regulated the nationalised industry, was
also repealed. This gave way to the Mines and Minerals Act of 1995, which provid-
ed for particular incentives for investors in mining. Under the Act, tax paid for cop-
per removed from Zambia — called a “mineral royalty” — would be charged at the rate
of 3 percent of the net back value of the minerals produced (Mines and Minerals
Act, 1995), although this was later amended to 2 percent. The Act permitted compa-
nies to minimise their income tax returns by allowing deductions for investment in
mining, It also provided relief from paying customs duties on imported machinery
and equipment. The Act did not specify the amounts of these forms of relief.
Rather, it permitted the government to enter into “Development Agreements” with
specific companies, under which more incentives than the Act grants could be

extended (including reductions in royalty rates).

Two international consultants, Rothschild, and Clifford Chance, finally advised the
Zambian government on the practical modalities of privatising ZCCM (ZCCM,
2000). They suggested that the company be privatised in two stages. In stage 1, sub-

stantial majority interests in all ZCCM assets were to be offered in a number of sep-
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arate packages that would leave the Zambian state — in the form of a company called
ZCCM Investment Holdings (ZCCM-1H) as an owner of minority interests in com-
panies controlled and managed by the incoming investors. In stage 2, the govern-
ment would then dispose off all, or a substantial part of, its share holding, These

shares were to be offered for sale to the Zambian public.

The final outcome of the process was that the ZCCM was broken up, with different
assets being sold to different companies. Thus:
¢ Konkola Copper Mines went to the Anglo-American Corporation. This sale

included Konkola mine, Nchanga mine, Nampundwe mine and Nkana Smelter.

* Mopani went to Glencore (Switzerland) and First Quantum (Canada).

This transaction included Nkana and Mufulira mines.

* Luanshya Mine first went to the Binani group of Companies (India) before
being sold on to Enya of Switzerland, (which proceeded to sell it onto the
Chinese owned NFC Africa in early 2009, although Enya clung on to
Chambeshi Metals plc, formerly owned by Anglo-Vaal of South Africa).

*  Chambeshi Mine went to NFC Aftrica, a Chinese company.

*  Bwana Mkubwa was bought by First Quantum together with Kansanshi mine

in North western Province (the new Copperbelt).

*  Chibuluma mine was bought by Metorex of South Africa, which also

acquired interests in Sable Zinc, formerly known as Kabwe mine.

In 2002, Anglo-American Corporation sold its interests in Konkola Copper mines
and left the country, while Anglo-Vaal left after it lost a bid to purchase Luanshya
mines (destined to become the major source of the cobalt concentrate). These devel-
opments have left Metorex as the only major South African company in the mining
industry in Zambia. The development agreements signed with these companies out-

line the terms under which the different mines operate.
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Links between the South African
and Zambian economies

The Zambian and South African economies have been closely linked ever since the
rule of the British South African Company (BSAC). The company obtained mineral
rights from chiefs and ruled the territory of Northern Rhodesia up to 1924 when the
British colonial office took over the administration of the territory. Commercial min-
ing started during the period of British colonial rule. The BSAC retained mineral
rights over the whole of North Western Rhodesia, which covered the current
Copperbelt, an area which at independence was renamed Western province. The first
two mining companies to operate were the Anglo-American corporation and the
Roan Selection Trust, based in South Africa and Southern Rhodesia respectively.
These companies operated the Zambian mines up to the time of nationalisation in
1969.

Labour migration to South Africa constituted another link between South Africa and
the Northern Rhodesian economy as Northern Rhodesians migrated to work on the
South African gold mines, remitting part of their income home. However, trade links
weakened during the period of the liberation struggles in Zimbabwe, South Africa,
Mozambique and Namibia, when Zambia turned to China for trade using the
Tanzania-Zambia railway and the Great North road as the major routes for trans-
portation of exports and imports into Zambia. The period of socialist practice in
Zambia also affected trade with South Africa. However, thereafter, the privatisation
era opened up the floodgates for South African companies’ participation in the

Zambian economy.

With the advent of the privatisation era after 1992, Anglo-American Corporation re-

entered the Zambian mining sector using its pre-emptive rights. Several other South
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African companies such as Anglo-Vaal and Metorex also entered the Zambian min-
ing sector during this period. However, because of poor mineral prices, Anglo-
American Corporation and other South African companies sold off their interests to
other private companies. The departure of Anglo-American Corporation and Anglo-
Vaal did not, however, foreclose the presence of South African companies in the
Zambian economy. Today, in trading, there is Shoprite Checkers, PEP stores, Game
Stores and Woolworths. In tourism, many lodges (especially on the lower Zambezi)
are operated by South African companies. In the hotel industry, prominent names
such as Southern Sun, Sun International, Protea Hotels and the Royal Livingstone

are all South African outfits.

Trade data shows that South Africa is Zambia’s largest trade partner. This is reflect-
ed in the demand for the Rand. Meanwhile the foreign exchange market has contin-
ued to register net outflows reflecting the significance of South Africa as a major
source of imports for the Zambian economy (Bank of Zambia, 2009). Rand pur-

chases have increased steadily from 2007 to 2009, as shown by Table 1 below.

Table 1: Rand Purchases between January 2007 and June 2009

Year Period Amount (million)
2007 January-June 1283.8
2007 July-December 1671.3
2008 January-June 583.1
2008 July-December 14233
2009 January-June 26428

Source: Bank of Zambia Monetary Policy Statements (2007-2009)

As can be seen, Rand purchases have increased steadily except for the period January
to June 2008 because of the effects of the recession when contracts from the cop-

per mines became difficult to obtain.

Problem definition

During the petiod of the nationalised mining industry from 1969 to 1996/7, the
industry lacked investment, and production declined from a peak of 750,000 tonnes
in 1973 to 257,000 tonnes in 2000 (Chamber of Mines of Zambia, 2005). The price
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of copper also fell to less than US$1 200 per tonne. This resulted in a decline in gov-
ernment revenue. As noted, with falling copper revenues, the state could not support
the social infrastructure it had created, GDP per capita declined to less than $300,
poverty became pervasive, and the government was forced to borrow to finance
basic maintenance of social and economic infrastructure and support the balance of
payments. With massive debt the country had no choice but to adopt externally gen-
erated policies of economic liberalisation, including the return of the mining indus-

try to private ownership.

When privatisation was effected, hopes among ordinary Zambian people were raised.
Generally, there was a widespread expectation of a return to the good old days: the
days of good road infrastructure, extensive social service provision, well equipped
hospitals and clinics, and good schools and recreation services. However, few such
benefits were to be provided. In particular, the extensive social network of support
to workers and to communities that had historically been supplied by private mining
companies was never restored, and indeed, the conditions of work and service which
obtained in foreign firms were, it was widely alleged, below those they operated in
their countries of origin. Meanwhile, the separation of ownership and management
which resulted from privatisation was to raise new issues of corporate governance,
not least regarding the interests of wider stakeholders. The privatisation of the
ZCCM thus triggered a major debate concerning corporate governance and the cor-

porate social responsibility performance of Zambia’s mining industry.

Methodology of the study

Data was gathered using an interview guide. A structured questionnaire intended for
mine management and its agents was designed. Published and unpublished literature
was also used. Interviews were carried out using an unstructured interview guide.
The structured questionnaire was sent to the Chibuluma Mine Plc offices on two
occasions, but the company did not respond. Once more the questionnaire was faxed
and on another occasion delivered physically by the researchers to the office of the
manager health, safety and training, Even after this effort, the researchers were still
asked to direct the request to the General Manager. Finally on the 17th August 2009,
the researchers received a response indicating that the management was unable to
respond to the questionnaire because the Zambian government had nullified the

Development Agreement. Nonetheless, information on the company was obtained
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through various secondary sources, including the company’s own publications. This
was supplemented with primary data from other stakeholders such as the Mine
Workers” Union of Zambia, people in Chief Nkana’s area where the mine is located,
the Local Authorities and non-governmental organisations. The limitation of this
study however, lies in the non response of management or its agents to the struc-

tured questionnaire.
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Corporate governance defined

In contrast to the extensive literature on corporate governance in developed coun-
tries, that on Africa is just emerging. Part of the reason for this lies in the fact that
the separation of management and ownership of modern corporations is a fairly
recent development in most of Africa as, during much of the independence era,
most economies were dominated by state-owned enterprises (SOE’) whose owner-
ship and management structures derived from a single (source ie. government).
With the current developments, where ownership and management of corporations
is being separated through the process of privatisation of state-owned enterprises
(SOEY), the interests of those who effectively control the firm (management and the
shareholders) may differ. According to Okeahalan and Akinboade (2003), the prin-
cipal agent relationship may be reflected in management pursuing activities which
may be detrimental to the interest of the sharcholders of the firm. According to
them, the agency problem can only be resolved through the protection derived from

good corporate governance.

The concept of governance is very broad. This is because the issue of governance
touches many areas of human operations. It touches on how economies and the
entities within it are managed, the political and juridical methods of governing a

country and how disputes are resolved in particular communities.

Oman (2001) defines corporate governance as referring to private and public institu-
tions, including laws, regulations and accepted business practice, which in a market
economy governs the relationship between corporate managers and entrepreneurs
(corporate insiders) on the one hand, and those who invest resources in corporations.
This goes well beyond such narrow definitions provided by others who define it as
simply the prevention of theft. In contrast, Shleifer and Vishny (1994), state that

corporate governance deals with the ways suppliers of finance to corporations assure
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themselves of getting a return on their investment, how they make sure that man-
agers do not steal capital or invest in bad projects. In other words, corporate gover-
nance is “the mechanism through which outside investors are protected against
expropriation by insiders”. Insiders according to this definition include managers,
major shareholders (individuals, other firms, family interests and or governments) as
well as large creditors such as banks while outsiders include equity investors,
providers of debt and minority shareholders. Thus far, the divide in the discussion
of corporate governance seems to be between insiders, those that have a manage-
ment role of the firm (at either management or board levels), and those that have an
interest in the firm but do not have any management roles, generally referred to as

outsiders.

Although in the literature, the discussion seems to centre on the relationships that
develop within a firm and specifically concerning managers and investors, it is our
view that, the concept of corporate governance is much wider than this. It also
encompasses the relationship created between the corporation or firm with its share-

holders, the workforce and the wider society.

Corporate governance also encompasses the establishment of an appropriate legal,
economic and institutional environment that allows companies to thrive as institu-
tions for advancing long-term shareholder value and maximum human-centered
development while remaining conscious of their other responsibilities to stakehold-
ers, the environment and society in general (Okeahalam and Akinboade 2003).

Conceived this way, corporate governance assumes a development dimension.

Good corporate governance practices are now being associated with the advance-
ment of whole societies. Governance affects the provision of both public and
private goods. It is also concerned with the processes, systems, practices and pro-
cedures as well as formal and informal rules that govern institutions. It concerns
the manner in which the rules and regulations are applied and followed, the rela-
tionships these rules and regulations determine or create, and the nature of these

relationships.

It is clear from this discussion that corporate governance is not only about the max-

imization of shareholder wealth, but involves an effort to balance shareholder inter-
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ests with those of other stakeholders (such as managers, employees, customers, sup-
pliers of the corporations inputs and investors) to achieve long-term sustainable
value and contribute to the economic development of the countries in which the cor-
porations operate. Implied in this broad definition is the concept of Corporate Social
Responsibility (CSR), because good governance promotes efficient, effective and
sustainable corporations that contribute to the welfare of society by creating wealth
and employment. It promotes responsive and accountable corporations; legitimate
corporations that are managed with integrity, probity and transparency and which

recognise and protect stockholder’s rights.

Corporate social responsibility also revolves around the sustainability of the environ-
ment surrounding the corporation. This include the natural environment and the eco-
nomic and social environment. Itinvolves the protection of workers’ political, econom-
ic and social rights, as well as preventing damage or negative externalities to the natural
environment. We can conclude this discussion by emphatically stating that corporate
governance aims at protecting investor rights and values as well as the rights of other

stakeholders and enhances good corporate citizenship.

As stated earlier, various institutions have developed standards for good corporate

governance. The next section presents the standards so far developed.

Corporate governance standards

A number of institutions and countries have been trying to develop corporate gov-

ernance standards to improve the way corporations behave and the way stakeholder

interests are protected. Some of the most prominent approaches to corporate gov-

ernance developed so far include the following:

¢ The Organisation of Economic Co-operation and Development (OECD)
principles of corporate governance;

* The King Report on Corporate Governance for South Africa (2002);

*  The New Partnership for Africa’s Development (NEPAD) Peer Review
Principles;

* The Commonwealth Association for Corporate Governance (CACG)
Guidelines, Principles for Corporate Governance in the Commonwealth;

* other standards such as those developed by the Benchmarks Foundation of
South Africa.
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Other standards have been developed for specific sectors of business such as the
Basle Committee Report for the Banking Sector, the Higgs Report (UK) which has
made recommendations on the status of Non-Executive Directors and the Smith
Report on Audit Committees. In the USA, the Sarbanes-Oxley (SOX) Act was
enacted in 2002 to curb executive fraud. It establishes new guidelines for financial
management. The Act also aims at restoring investor confidence and seeks to regu-
late the accounting profession in the USA by establishing the Public Company
Accounting Oversight Board (PCAOB). The Act has also issued new rules on audi-
tor independence and also created penalties for destruction of accounting docu-
ments (Mwanakatwe, 2005). In this research paper we review in detail the standards
devised by the OECD. These are important because many investors in most South
African companies come from the OECD countries. However, there have been other

standards such as NEPAD and the King Report which are relevant to the research.

The New Partnership for Africa’s Development (NEPAD) was adopted in October

2001. This was followed by the adoption of the African Peer Review Mechanism

(APRM). These two steps have been hailed as significant in the continent’s decision

to take control of its future. NEPAD recognises the role the North can and should

play in helping Africa back on the path of economic development and growth and

also in the effort to reduce and eradicate poverty. However, today, African leaders

understand that, while welcome, neither an increase in aid nor reductions of trade

barriers by developed countries will be sufficient to pull the continent’s poor (esti-

mated at 46 percent of its total population) out of poverty (Armstrong et al, 2005).

African leaders therefore also stress the need for good corporate governance. Thus,

for instance, the corporate governance issues covered by the APRM can be grouped

under five main objectives:

° promoting an enabling environment and an effective regulatory framework for
economic activities;

* ensuring that corporations act as good corporate citizens with regard to human
rights, social responsibility and environmental sustainability;

*  promoting the adoption of codes of good business ethics in achieving the
objectives of the corporation;

° ensuring that corporations treat all their stakeholders (shareholders, employees,
communities, suppliers and customers) in a fair manner; and

* providing for accountability of corporations, directors and officers.
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While there might be discrepancies between the theory and practice, the APRM
remains a significant step towards improving corporate governance in Africa. While
many argue that it is premature to talk about corporate governance regulations in
much of Africa where the private sector is very small and capital markets fairly
underdeveloped, it can also be argued, to the contrary, that any society requites a set
of minimum conditions that can help attract foreign direct investment (FDI) and

also encourage local people to invest in productive activities.

In 1994, the King Report on Corporate Governance (King I) was published (Cliffe
Dekker, 2002). The report was the first of its kind in South Africa and was aimed at
promoting the highest standards of corporate governance. Over and above the finan-
cial and regulatory aspects of corporate governance, King I advocated an integrated
approach to good governance in the interest of a wide range of stakeholders. Although
this was a ground-breaking report, changes in the global economic environment and
legislative developments necessitated its updating, As a consequence, the King Report on
Corporate Governance for South Afica (Cliffe Dekker, 2002) was produced. This second
report acknowledges that there is a move away from the singe bottom line (that is prof-
it for shareholders) to a triple bottom line, which embraces the economic, environmen-

tal and social aspects of companies’ activities. The report states that:

Successful governance in the world in the 21st century requires companies to
adopt an inclusive and not exclusive approach. The company must be open
to institutional activities and there must be greater emphasis on the sustain-
able or non-financial aspects of its performance. Boards must apply the test
of fairness, accountability, responsibility and transparency to all acts or omis-
sions and be accountable to the company but also responsive and responsible
towards the company’s identified stakeholders. The correct balance between
conformance with governance principles and performance in an entrepre-
neurial market economy must be found, but this will be specific to each com-
pany (Cliffe Dekker 2002:2).

The second King report (King II) has outlined specific governance standards start-
ing from the board to the auditing function. Recently King IIT has also been pro-
duced to enhance the effectiveness of King II.
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The proliferation of guidelines, in a way, demonstrates the need and requirement to
control the power of corporations, in the hope that the directors and managers of
these corporations will in turn appreciate that corporations and firms should not
simply be about profit maximisation. The need to appreciate that to become good
corporate citizens, there is need for them to respond to some of the requirements of
sustainable economic and social development as corporations and that the way they

operate affect societies in general.

The OECD standards

The OECD recognises that international investment is of major importance to the
world economy at large, and that multinational enterprises play an important role in
the investment process. Countries of the third world stand to benefit greatly from
foreign direct investment and in particular from investment that is sensitive to the
economic, social, and environmental development needs of local communities. The
organisation, therefore, encourages enterprises to contribute to economic, social and
environmental progress with a view to achieving sustainable development. To that
end, it has produced a set of guidelines for multinational enterprises whose aim is to
encourage universal adherence to a set of business principles or standards of corpo-
rate governance that promote information disclosure, good employment and indus-

trial relations and protection of the environment among other issues.

The European Union has, since 1993, been promoting a fight against social exclu-
sion by appealing to a company’s “sense of social responsibility concerning best
practices for lifelong learning, work organization, equal opportunities, social inclu-
sion and sustainable development” (Lungu | and Mulenga C, 2005:20). As a result of
these efforts, many international companies are beginning to promote corporate
social responsibility practices in response to a variety of social, environmental and
economic pressures. What are these general concepts, principles and indeed stan-
dards of good, desirable corporate behaviour and citizenship? These are encapsulat-
ed in the OECD Guidelines for Multinational Enterprises (2008). They include the
following;

° enterprises are expected to contribute to economic, social and environmental

progress with a view to achieving sustainable development;
° enterprises must respect the human rights of those affected by their activities

including the employees and the host communities;
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* enterprises should encourage local capacity building through cooperation with
the local communities, including local businesses;

* enterprises should encourage human capital formation (human resource
development) by creating employment opportunities and facilitating training
opportunities for their employees;

° enterprises must refrain from seeking or accepting exemptions not
contemplated in the statutory or regulatory framework related to environmental,
health, safety, labour, taxation, financial incentives or other issues;

° enterprises must support and uphold good corporate governance principles and
develop and apply good corporate governance principle practices;

* they must develop and apply effective self—regulatory practices and
management systems that foster a relationship of confidence and mutual trust
between enterprises and the communities in which they operate;

° enterprises must promote employer-awareness of and compliance with
company policies through appropriate dissemination of these policies
including through training programmes;

° enterprises must refrain from discrimination or disciplinary action against
employees who make bona fide reports to management or as appropriate, to the
competent public authorities, on practices that contravene the law (whistle
blowers);

* enterprises should encourage, when practicable, business partners, including
suppliers and sub-contractors, to apply principles of corporate conduct
compatible with good corporate governance and socially responsible citizenship;

° enterprises must strive to abstain from any improper involvement in local

political activities.

In this paper, reference has already been made to the concepts, principles and stan-

dards adumbrated here that condition corporate behaviour.
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Chibuluma Mine

Historical profile and location

The Chibuluma Mine complex is situated near the town of Kalulushi, which is
approximately 12 km west of Kitwe, one of the metropolitan and industrial centres
of the Zambian Copperbelt. The current mining area is Chibuluma South, some 13
km from Kalulushi. The topography is generally flat, with elevations above mean sea
level of 1 220m to 1 300m. As with the rest of the Zambian Copperbelt, the weath-
er is tropical with the rains occurring in summer, being particularly heavy in April.
Kalulushi has approximately 3 300 houses. It has its own recreation club, golf course,
hospital, school and clinic as well as a small shopping facility. Potable water is sup-
plied to the town of Kalulushi. Electricity is readily available on the Copperbelt, and
supplied by the Copperbelt Energy Corporation to the mine and town. The
Copperbelt itself is well supported by road, rail and air services. An international air-

port at Ndola, an hour’s drive from Kitwe, services the Copperbelt.

The main road links were once tarred, and Chibuluma Mines was once linked by rail
to the Zambian rail network as well as to the countries to the south of Zambia.
However, the rail link no longer exists. Copper from the smelters and refineries on
the Copperbelt are exported mainly through Durban in South Africa; although other

links exist to both Tanzania and Mozambique.

Chibuluma Mine began production in 1955 as a self-contained unit producing cop-
per concentrates, which were treated at the mine concentrator. However, the concen-
trator was closed in 1991 and the ore has been treated locally. The Chibuluma South
deposit, which is being mined currently, was discovered in 1969. The Copperbelt
Mines were nationalised and merged into Zambia Consolidated Copper Mines
(ZCCM) in 1982. Chibuluma was the first mine to be privatised, being acquired by a

Metorex consortium in October 1997 with ZCCM/Zambian Government retaining
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a 15 percent interest. Chibuluma South is the first new underground mine to open

on the Zambian Copperbelt in 30 years.

The town of Kalulushi was developed to support Chibuluma Mines in the eatly
1950s. When the Chibuluma East mine was closed, the excess housing and facilities
became available for use by ZCCM corporate and technical officials. The town of
Kalulushi thus housed a number of ZCCM corporate divisions, and on the privati-
sation of ZCCM, many of these employees purchased the houses they resided in and

still continue to live in the area.

The Metorex group

Metorex is an independent mid-tier mining company based in South Africa. Metorex
occupies a unique position within the mining industry of sub-Saharan Africa, specialis-
ing in identifying, turning to profit and managing mineral deposits. The current focus of
the company is on base metals, industrial minerals, and gold (see the map). The compa-
ny ethos includes partnerships in all investments, and a centralised strategic logic com-
bined with a strong decentralised profit centre concept at operational level, which gives
management at the specific mines the confidence and flexibility to conduct their oper-
ations efficiently. Metorex is guided by the following principles: natural caution, opera-
tional leanness, minimal overheads, rigid cost control, strong accountability, limited cap-
ital expenditure, the utilisation of specialist consultants, and the quality of the ore body

(Www.metorexgroup.com).

The Metorex Group has evolved by assembling a portfolio of profitable mining
companies with a well-balanced commodity mix and good growth prospects. The
Group has a record of sustained profitability, despite the cyclical nature of commod-
ity prices. The current mining activities are in antimony, cobalt, copper, gold,
fluorspar and zinc. Metorex’s expertise ranges across the broad spectrum of the min-
ing industry, from prospect selection, ground acquisition, exploration and feasibility

studies through operations management and financing, to mine closure.

Metorex Limited of South Africa acquired a majority stake in Chibuluma Mines plc in
October 1997. The assets under purchase comprised two separate potential mining
areas, namely the Chibuluma West and South Mines. A condition of the Sale
Agreement was the development of the Chibuluma South copper deposit, which was
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viewed as the long-term future of mining in the Kalulushi area. Chibuluma Mines Plc
subsequently partnered with the Industrial Development Corporation of South Africa
to establish the Chibuluma South Shaft system to exploit the ore body. The under-
ground mineral reserves are estimated at 7,568,480 tonnes grading at 3.6 percent, giv-
ing a sixteen year life of the mine operating at 480,000 tonnes per annum. Plant trials
to produce cobalt concentrate took place in October and November 2005. These were
generally successful, and circuit modifications to allow the filtration of a cobalt con-

centrate on the sludge filter press were completed in November 2005.

Chibuluma mine is jointly owned by Metorex, which holds 85 percent of the share-
holding, and ZCCM Investment Holdings Plc, which holds 15 percent of the shares.
It produces copper and cobalt. Cobalt recovery is on a very small scale. Copper pro-
duction has been increasing since 2006 from 8002 tons to 14 583 tons in 2008. The

mine has been making profit since 2006 as the table below shows.

Table 2: Production, Cost and Profit Information for Chibuluma Mine Plc

Chibuluma Mines plc 2008 2007 2006*
Tons milled (t) 555575 503 880 363 311
Head grade ( percent) 2,9 2,5 2,7
Overall recovery ( percent) 89,6 86,1 81,6
Copper produced (t) 14 583 10770 8002
Copper sold (t) 14 491 10 761 8017
Total cash cost/ton sold (USS/t) 2 663 2787 2984
EBITDA (R0O00) 501 459 323022 125521
Depreciation (RO00) 49 070 36011 16 916

* First year of production of Chibuluma Mine Pl
Source: www.metorexgroup.com/ops_chibuluma_mines.htm (7th may 2009)

Chibuluma expanded its milling capacity to 50 000 tonnes per month and operated at
this level during the second half of the financial year 2008. The copper head grade
improved as mining advanced through the waste parting present during the previous
year and is expected to further increase with depth. Overall, copper production
increased by 35 percent, which had a positive impact on the unit cost per ton of cop-
per produced. Chibuluma South is now a fully established mine with 4.7 million tons of

reserve at an improving grade. Pre-development of the decline shaft is progressing on
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schedule ensuring increased maximum mining flexibility. The cost of production per
tonne of copper has been significantly reduced as the mine develops. From the table
above, it is easy to see that at the start of production of Chibuluma South Mine costs
per tonne of copper were as high as US$2 984 per tonne. These have been reduced to
US$2 663 per tonne by 2008. This tallies with the Mineworkers’ Union of Zambia’s sub-
missions in an interview that the success of Chibuluma mine is largely accounted for by

cost containment measures. The Director of Research at the Union submitted that

the cost of production at Chibuluma mine fluctuates between US$2 400 and
US$2 600”. “The mine is basically a new operation and is highly capital inten-
sive. Having already made major capital investments, the mine has been able
to meet variable costs during the recession (Muchimba Chatles, Interview,
20th August 2009).

Production has also steadily increased from the time the mine began its operations.
From Table 2 above, it is clear that production increased from 8 017 tonnes in 2006
to 14 491 in 2008. It is expected to go above 15 000 tonnes in 2009.

Human resources and management

Management of Chibuluma Mine is directed by Metorex, who provide technical and
financial consulting services, market copper, and liaise with the Zambian government
and ZCCM-IH (the successor to ZCCM). At the time of privatisation of the mine
in 1997, the employee complement was 550 staff, of which 62 were medical staff.

Most of the employees resided in the town of Kalulushi and in nearby villages.

The management team at Chibuluma mine is composed of six members: General
Manager, Financial Manager, Mining Manager, Engineering Manager, Chief Medical
Officer and a Finance Executive. Of all these, only the Chief Medical Officer is a
Zambian. Reporting to these ate ranks of middle management, which include, the
Manager Human Resources, the Head Industrial Relations and the Manager
Environment and Training. All these ranks are filled by Zambians. The Board of
Directors is composed of five members, three of whom are Zambians. Of interest
is the fact that both in the senior management team as well as the board there is no
female representation. Currently, the mine employs about 562 staff of whom about

300 are unionised.
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The legislative framework and the

Chibuluma mine Plc development agreement

As stated in the section on the privatisation process, the Mines and Minerals Act
1995 contextualises the legal framework in which the Chibuluma mine Development
Agreement was anchored. The Act provided incentives for investors in mining, and
permitted the government to enter into “development agreements” with specific
companies. Under these agreements the government could extend more incentives
than stipulated in the law. The Investment Act 1992 also laid down the procedures
and process for buying into the Zambian economy and provided incentives that
applied to all investors other than those applying to the mining sector. The
Development Agreement for Chibuluma Mine Plc included clauses on mine devel-
opment, local business development, medical services, education setrvices, recreation
facilities, the environment, training and human resource development and taxation.
Since these were the blueprints guiding the development of mining from the time of
privatisation to 2008 when the government cancelled all the development agree-
ments, we use them here to assess the corporate governance practices of the
Chibuluma Mine Plc. In operational terms, however, mining regulations constitute
the blueprint of standards and guide on mine operations. These are contained in the
Mining Regulations 1971 (Statutory Instrument NO. 107 of 1971) and Mining
(Amended) Regulations 1973 (Statutory Instrument No. 95 of 1973). These acts and
statutory instruments provide the legal framework for mine operations, although the

financial side of mining is regulated by the Income Tax Act and its amendments.

Mine development

The Chibuluma Mine Development Agreement specified the development areas as
Chibuluma West and Chibuluma South. Chibuluma West was acquired with full
knowledge that within 3-4 years it would be out of production. The Development
Agreement specified that it was going to remain in production using the methods
applicable then, but placing emphasis on maximum recovery of known ore
resources. The expected output was 9500 tons annually of “A” grade copper and 200
tons of cobalt of various grades. Production levels were expected to decrease pro-

gressively as the ore body approached exhaustion and remnants mined.

Chibuluma South mine sulphide ore body was to be developed to the production

stage to coincide with the decline of Chibuluma West. Processing of the concentrate
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from this mine was to be done at Nkana smelter and refinery. The development com-
mitment of approximately $34 million was to be expended on surface infrastructure
such as power, buildings, roads, drainage, shaft sinking, mine development and min-
ing equipment, a milling and floatation plant and various ancillaries. Developing the
mine was to take three years. This has been done and the mine is operative. The pro-
cessing of the concentrate, however, was initially done partly in Zambia and partly

in Namibia due to limited smelting capacity in Zambia.

Smelting and concentration and infrastructure problems

As stated above, ore processing up to concentration is done on the mine site.
Smelting however is done at Chambeshi Copper Smelter (CCS) which is Chinese-
owned. Before Chambeshi Copper Smelter became operational in 2008, the com-
pany used to send its concentrates to Namibia for smelting. The Chamber of
Mines explained this partly as a lack of smelting capacity in the country. Since the
country has to transport its concentrates to other sites for smelting, it has been
compelled to develop a 12km road from the mine site to the Kalengwa road.
However the company does not maintain the other government roads it uses as
these are supposed to be maintained by the Municipal Council of Kalulushi and
the Kitwe City Council.

Because these roads are critical to the company’s operations, Chibuluma
Mines have stressed to the Kalulushi Council the importance of maintain-

ing the Kalengwa road.

The irony of the matter, however, is that even though the road is in Kalulushi
Municipal Council’s jurisdiction, the mine is located in Lufwanyama district, and
this is the body to which the mine pays its rates. Thus, Kalulushi Municipal
Council is being asked to repair a road mainly used by heavily loaded trucks from
the mine located in another district from which it does not receive rates. The
Deputy Director of Planning at the council also indicated that “the responsibility
of road repair does not lie with us but with the Roads Development Agency
(RDA)” (Interview with Deputy Director of Planning, Kalulushi Municipal
Council, 20th August 2009). Since most mine taxes are paid to the central govern-
ment, the RDA is the responsible authority. The RDA, however, is based in

Lusaka and may not see the urgency involved in maintaining the road. Thus, even
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though the company is not responsible for maintaining the road in good repair,
its condition is a matter of great concern to the company, as its present poor state
is affecting its operations. Trucks transporting ore are taking much longer to trav-
el the stretch than is normal, and this may start reflecting in the company’s cost
structure. It is also important to mention that the company has also invested in
offices at the mine site. This implies that all mine vehicles have to use the rugged
road to and from the mine site. The company must impress on the local authori-
ty the need to inform government about the condition of the road. The irony of
the matter however, is that with all the tax exemptions the company enjoys, the

company would not be in a position to press the government on this.

Local business development

The Development Agreement committed the company to local business development.
It was envisaged that local business would benefit from the privatisation and combined
operation of a successful mine. The mine undertook to help and facilitate local busi-
ness and support the development of local entrepreneurship. This could be done
through the programme of capital expenditure for the development of Chibuluma
South. Through the works at the mine, local business would supply goods and servic-
es. The company was going to submit to the government of Zambia a detailed pro-
gramme for local business development within twelve (12) months of closing the
negotiations. Some of the businesses to be taken over by local business were the
Kalulushi hospital and the primary school. The company also pledged to use the assets
of the engineering department to spawn a number of smaller private engineering
enterprises to serve Chibuluma initially and ultimately the entire Copperbelt. At the
time, Chibuluma assigned a Mr Legg to take an active role in assisting Zambian citizens
in setting up of small business enterprises. However, hitherto, there is no evidence of

companies that have been established through this process.

The company has proceeded by providing contract work to some Zambian
registered companies such as Sandvik. There are also many others supplying
goods and services to the mine. Security is one such service which is visibly

outsourced.

As pointed out earlier, the smelting of concentrates has also been contracted to the

Chambeshi Copper Smelter. Although this is not a Zambian company, it nonetheless
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employs many Zambians. Thus, the linkage between Chibuluma Mine Plc and
Chambeshi Copper Smelter has created more jobs within the environs of Kalulushi

District. By and large, this is the greatest effort at beneficiatiation.

Education services

Before privatisation, ZCCM was running the Kalulushi Mine primary school for
the benefit of the children of mine employees and the general public. At the time
of privatisation, Chibuluma mine took over the running of the school. However,
it was envisaged that the school would become self supporting by offering its
services on a fee paying basis. The school was established in 1973 for children of
expatriate miners. At privatisation the school had 235 pupils. The cost per child
was K800 000 but the children of miners only paid K79 500 while the children of
non-miners paid K1 200.000 per year. At the time, this latter figure was exorbi-
tant. The school had 109 Zambian boys, 122 Zambian girls, one expatriate boy
and three expatriate girls. Miners’ children constituted the majority 222 pupils
while non-mine were 13 only owing to the high fees. At the time the school had
25 employees. At present the school has been turned over to a private operator
and it is fee paying. Thus, many miners’ children can longer enter the school
because of exorbitant fees. The school was sold to another private operator and

it operates on a fee paying basis.

Although the development agreement stipulated that the company was
going to strengthen the teaching of science and mathematics in schools,
this has not been done, and the company has no intention of doing so
(Interview with Mineworkers’ Union of Zambia Branch officials, 26th
August 2009).

Recreation facilities

During the time of ZCCM, various sports and recreation clubs and facilities were
provided for the benefit of Chibuluma and non-Chibuluma mine employees. These
included the recreation club, golf club, tennis club, bowling club, squash club and
rugby club. The clubs were autonomous in terms of management, but were heavily
subsidised by ZCCM, and ZCCM had the power to veto the affairs of each club.
Chibuluma mine pledged to continue offering sports and recreation facilities of stan-

dards no less than those available to employees and club members, and the ZCCM
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veto was to be transferred to Chibuluma mine management. Currently the clubs are
being run by committees appointed by members, while the recreation club and the
squash club have been sold to private businesses. Thus, Chibuluma mine has not
honoured its promise as per the development agreement. Although the company is
still supporting the golf club and the rugby club, it appears to the local mine work-

ers representatives that the current management only supports the sports they like.

“Although they bought footballs and jerseys for the football team, the stadi-
um and the infrastructure around it are dilapidated and yet this is the sport
which the community likes, not golf or even rugby. This management is
selective. They only support that which they like” (Interview with the
Mineworkers’ Union of Zambia Branch Officials, 26th August 2009).

Women'’s clubs and activities

Under ZCCM, the company operated the Lubuto Women’s Centre, which offered train-
ing to young women and wives of miners in home economics. It covered the following
subjects: housewife skills, knitting, sewing, embroidery, cookery, nutrition, and child
care. The company also employed full-time staff for this function. There are currently
no women’s clubs in the townships. The Ward Councillor and the District Development
Committee have written to the mine management for help in this area. At the time of
writing this report, they had not received a response from the mine. It must be stated,
however, that it is not Chibuluma mine alone that has miners in Kalulushi, as the
Chinese owned Chambeshi Mine has employees living in the area. Thus to be effective,
the mine companies could carry out joint programmes with the municipal council if
they wished to help in this area. This project will also provide an opportunity for the
company to interact with the community at large and not its workers alone. Such a pro-

gramme will help empower women who, in the process, will support their families.

Municipal services and housing

Before privatisation, ZCCM together with the Kalulushi Municipal Council provid-
ed municipal infrastructure services comprising drinking water and sewerage facili-
ties, electric power distributed to the township from the mine bus-bar, refuse collec-
tion and disposal, roads and parks maintenance, township maintenance and housing,
Under government policy, housing units were sold to occupants and the municipal

services were handed over, first to AHC Municipal Services and later to Nkana Water
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and Sewerage Company. Chibuluma mine does not consider municipal services as a
part of its obligations. Since the company has no housing units like the ZCCM had,

it considers municipal services as a local government affair.

The implication of both government policy and the company’s understanding of its
responsibilities is that many young and new miners have to stay in village conditions
because the mine no longer provides housing. This is more or less a national policy
since all housing which once belonged to the mine was sold at privatisation. The com-
pany, however, does provide a housing allowance. Because of the pressure exerted on
the existing stock of houses around Kalulushi, rental values have gone up making it
difficult for new miners to afford housing in the formal areas. According to union offi-
cials, the General Manager had promised housing loans but these are not being given
and there is no housing scheme. The local authority also has no capacity to embark on
new housing development. There is a plan by the National Pension Scheme Authority
(NAPSA) to develop a housing scheme around Kalulushi but this has not yet started.
What this means then is that the new miners have to provide their own accommoda-
tion. Having found a job, the easiest thing to do is to build their own shelter on the
periphery of the town. Very often, this is substandard muddy housing without water
supply and can only have pit latrines for toilets. Thus most new miners who can’t find
a rented room in the formal areas have to bear the squalid conditions of the informal
housing areas. While the mine has provided jobs and a steady income, the conditions
of living for its workers remain backward. Further, much as the economy of the dis-
trict has improved, development as measured by living conditions is not being

achieved, an example of the phenomenon of “growth without development”.

Environmental plan

At the time of privatisation, Chibuluma mine had been operating for more than 40

years. The mine undertook to “conduct rehabilitation relating to previous and cut-

rent mining operations identified in the Environmental Impact Statement and to

conduct an Environmental Management Plan to an acceptable standard designed to

minimise the effects of mining on the environment and to affect a closure certificate

on Chibuluma West. The environmental plan was to cover:

* dust and water pollution with the aim of minimizing them by re-vegetating
disturbed areas and by control of storm water and related drainage of tailings

and rock disposal areas;
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° implement a monitoring programme for water flow, levels, qualities and
discharge;

¢ sealing of old shafts and rehabilitation of the concentrator site by removal
of foundations, structures and scrap prior to re-vegetation; and

° monitor surface caving,

Chibuluma mine also assumed responsibility for historical liabilities. The company
does maintain proper health and safety records. According to the President of the
Mine Workers’” Union of Zambia, “Chibuluma mine has the best safety record
among the mining companies on the Copperbelt” (Interview with the President,
MUZ, 20th August 2009).

The environmental protection programme has centred on tree planting around the

slug dam and the plants seem to be doing well.

The mine carries out fortnightly safety and environmental checks. All the
reports made available for 2008 showed that the air quality entering the mine

was as specified.

The air quality at portal entrance was 133.0m3/s with temperatures of 6.0° to 7.0°.
The highest recorded temperatures for the decline, 314 metre level, 327 metre level
South, 327 metre level North and 348 metre level ranged between 25° and 30° and
were all in compliance with the regulations. The maximum permissible temperature
is 31°.

The dust count at the concentrator was also below the maximum permissible of 350
ppec. The highest dust count was recorded at the crusher with 212 ppcc. All other
areas, such as the Hazemag crusher, Se/tetiary, sizing screens, backfill plant, R G
Stockpile tunnel, F G stockpile tunnel and the leach plant were all below the limit.
The company also ensures that dust masks are worn where dust counts exceed 350
ppec as a precautionary measure. Dust masks are also provided. In the mining area
the potential dust ateas are the entrance to 314 metre level and the entrance to the
252 metre level. The company has ensured that the decline is watered regularly to

suppress dust levels.
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Water quality

The water quality in buildings is completely safe for drinking. Data taken in July 2008
shows that the actual iron content was 0.02 mg/l while the maximum permitted
should be 2mg/1. Manganese was 0.03 mg/] while the maximum permitted is 1mg/1,
cobalt was 0.03mg/1 while the maximum limit should be 1mg/], while coppet was
0.02mg/1 when the maximum should be 1.5mg/l. Taps outside the buildings, how-
ever, discharge river water and this is not safe for human consumption. Drinking
water points are all signposted. Tailings dam discharges are safe for discharge into the
environment. Thus, so far the company has a good health and safety programme in

place.

Land conflicts

There has been one known conflict with Chief Nkana, who the mine thought was in
the mine area. They wanted the chief and his people to relocate to another place. The
Citizens for a Better Environment (CBE), a non-government organisation based in
Kitwe, intervened with proposals to compensate those affected. To date the chief

and his people are still in the area.

Training and human resource management

In the Development Agreement, the company undertook to provide basic skills
training to ensure that every employee possessed the technical knowledge to success-
fully complete the job required of them. Courses were to be conducted aimed at
ensuring technical competence together with the acquisition of knowledge in areas
unfamiliar to the particular employee. The company also pledged to work with the
local administration to provide assistance with schooling facilities for employees.
Mine workers and their immediate family members were to be encouraged to have
access to these facilities. The education was to comptise of basic courses in English,
Mathematics and Technical subjects. It was also planned that bursaries and loans
could be set up to assist employees and their family members to study at reputable
institutions within Zambia and abroad. However, the union questions whether the
company’s training policy is being fully implemented. Currently, there is only one per-
son sponsored to study at the Copperbelt University. A second person undertaking
studies at the Northern Technical College in Ndola is only partially sponsored. The
company has kept his job but he is not paid a salary when he is at school. One of the

nurses applied to undertake further training but was denied. She had to resign to
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undertake her training although she was reemployed after completing her training,
She has since resigned for greener pastures (Interview with the Mineworkers” Union
of Zambia Branch Officials, 26th August 2009).

Taxation issues

The Development Agreement also set out the tax regime that was to affect the
Chibuluma mine over the stability period. The stability period was set at 15 years.
During this period, corporate tax was set at 35 percent, but should the company list
at the Lusaka Stock Exchange (LUSE) the tax would be 30 percent. The company
was permitted to carry over losses for a period of 10 years from the date at which
the loss is incurred. Losses would be liquidated on a first- in- first out basis with ear-
lier losses used earlier than later losses. Capital allowances were pegged at 100 per-
cent in the year in which the expenditure is incurred because by definition,
Chibuluma mine was deemed to be a new mine. Chibuluma mine would also pay roy-
alties of 2 percent on the net bulk value of minerals produced in the mining area.
The net back value means the market value of mine products free-on-board at the
point of export from Zambia or in the case of consumption within Zambia, at the
point of delivery within Zambia less the cost of transportation, handling charges and
the costs of smelting and refining and other processing costs. Royalties were also to
be deductable for tax purposes. Value Added Tax was zero-rated while input VAT
was refundable. The table below compares the tax regime affecting Chibuluma mine

with those of other companies operating in Zambia.

With a stability period of 15 years and the life of the Chibuluma mine pegged at 16
years, people have wondered when the Zambian Government will start clawing back

benefits for the Zambian public. Currently, the benefits have been very limited.

Between 2004 and 2008 economic conditions changed for the copper industry. The
price of copper rose dramatically to US$8 900 per tonne. These conditions forced
civil society and opposition political parties in Zambia to mount pressure on the
Zambian government to renegotiate the development agreements. Some of the con-
tentious issues in the development agreements were those clauses relating to taxation
and the stability periods. Even the World Bank urged the Zambian government to
renegotiate the agreements. At some point the government considered constituting

a team to renegotiate the agreements but they did not, choosing to follow the path
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of law reform. In the budget for the year 2008, the government announced reform
measures which included, among other things, the increase in the royalty rate from
0.6 percent to 3 percent, increasing the corporation tax from 25 percent to 35 per-
cent, and reducing the capital allowance from 100 percent to 25 percent. The gov-
ernment also introduced a windfall tax which would be triggered at a price of US2.50
per Ib. This would rise to 50 percent when the price of copper is US$3.00 per Ib up
to a price of US$3.50 when the tax would rise to 75 percent.

Chibuluma, together with other mining companies in Zambia, set out in correspon-
dence the provisions and recourse under the Development Agreement and request-
ed discussions with the government in this regard. Chibuluma receive a response
agreeing to further dialogue in order to find an amicable solution. Chibuluma mine
has stated that it continues to reserve its rights in terms of the Development
Agreement. There have been new developments though. In the budget for 2009, the
government of Zambia rescinded its 2008 decisions on the windfall tax and has
restored some incentives under the development agreements. This, however, has
been done at a time when the copper price bubble has burst, with the mining com-
panies requiring government support if they are to keep people in employment. This
development has opened up a new chapter in the development of mining in Zambia.
Citizens are now asking serious questions as to whether investors should be the only
beneficiaries from the mining industry. The OECD guidelines also question arrange-
ments where local people are marginalised and cannot enjoy benefits from resource
extraction. As a consequence, Zambians are calling for greater local participation by
cither the public or the government with the hope that if this happens, then the

country can claw back some benefits from resource extraction.

Health: the Chibuluma mine hospital

When Chibuluma mine was bought by Metorex, they inherited both the public health
department and Chibuluma mine hospital. However, shortly after privatisation, the
company closed the public health department which was responsible for carrying out
public health activities. According to Mr Alick Banda, then Chief Health Officer,
“the new investors didn’t see the need to maintain the public health function”
(Interview, 8th May 2009). However, Metorex did maintain the Chibuluma mine hos-
pital for its employees and their families and dependants. Given the retrenchments

that had taken place prior to privatization, Metorex now has a smaller number of

81




Southern Africa Resonrce Watch

employees to deal with. The employment levels at Chibuluma reduced from 2000
before privatisation to about 500 at the time of privatisation. The hospital also
adopted an income generating approach by taking on fee paying members of the

general public.

The mine management has, however, been trying to sell the hospital because
it is not interested in providing this service. This is an atea of concern for the

wotkers.

Further, the standards at the hospital have gone down. “The hospital cannot be com-
pated to the other mine hospitals such as Wusakile in Kitwe, Macolm Watson in
Mufulira and Nchanga South in Chingola”. According to union officials, managers
make statements like “we are not a hospital company or a school company”.
Although the General Manager has stated that “we have no intentions of selling the
hospital”, the institution was at one time advertised for sale and offered to the
Zambia Catholic University who wanted to start using it as a teaching hospital for

nursing, The sale did not go through because the government objected.

The hospital has three doctors, two general practitioners, and a consultant.
The nursing staff has, however, been reduced in number. “The hospital has
not been recapitalised and most of the equipment comes from the ZCCM era
(Interview with Mineworkers’ Union of Zambia Branch Officials, 26th
August 2009).

One of the reasons that might explain the state of affairs at the hospital is that man-
agement has opted to have a separate health scheme. According to union officials,
“senior Zambian as well as expatriate staff preferred to be attended to at a private
clinic in Kitwe” (Interview, 26th August 2009). This appears to show the lack of con-

fidence of the senior managers at the level of service being provided at the hospital.

HIV and AIDS policy at Chibuluma mine

Throughout Africa, HIV and AIDS has ravaged communities, and Zambia is no
exception. HIV and AIDS prevalence in Zambia stands at about 14 percent
nationally. However, the Copperbelt province has one of the highest prevalence

rates in the country. Nationally it is agreed that in order to respond effectively to
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the challenge of HIV and AIDS, it is important that the government, corporate
bodies and the communities come together in implementing policies and activities
aimed at reducing prevalence. In the mining industry, the major mining companies
in Zambia, such as Konkola Copper Mines and Mopani Copper Mines, have HIV
and AIDS policies in place. It should be mentioned that in the 1990s, the govern-
ment had already started implementing a National Prevention and Control pro-
gramme and also provided funding for district HIV and AIDS coordinators. In
Kalulushi, where Metorex operates, a coordinator was appointed to spearhead the
programme. Coincidentally, the coordinator happened to be working for
Chibuluma mines. At the time, the government programme concentrated on train-
ing peer educators to communicate HIV and AIDS prevention messages in the
community and in work places. Heads of departments especially at Chibuluma
mine also held focus group discussions on HIV and AIDS including briefings
from the Chief Medical Officer (Fraser and Lungu, 2007). ZCCM, the patent
company, also started including training on HIV and AIDS in their course to pre-
pare people for retrenchment, in safety meetings and first aid training and antena-
tal clinics. Employees retiring were educated on the dangers of contracting or
spreading HIV and AIDS after they returned to rural areas having been paid

handsomely after their period of service to the copper mines.

After eight years of operation, Chibuluma Mine Plc had no HIV and AIDS policy.
They, however, started facing problems in terms of how to deal with employees who
were chronically ill and those who had been diagnosed HIV positive. According to
Alick Banda, the company then realised that prevention was better than cure. Thus
in 2005, the mine management approached the Copperbelt Health Education
Programme (CHEP) to provide technical support on the development of an HIV
and AIDS policy which would state the company’s stand on several issues ranging
from care and support of infected and affected employees, information, communi-
cation and education and policy implementation. The Metorex head office in South
Africa was instrumental in pushing the management in Zambia as Metorex in South
Africa had an HIV and AIDS policy. Thus far, CHEP has helped the Chibuluma
mine train its peer educators, and the company has a draft HIV and AIDS policy.
However, at the time of writing this report, the policy had not been endorsed by
management, and nor had CHEP been informed whether the draft policy had been

launched. The draft policy document, however, addresses issues such as counselling,
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testing and care and networking with other like-minded non-governmental organisa-
tions involved in the field of HIV and AIDS prevention.

In an interview with the local mineworkers’ representatives, it was disclosed
that there is currently no HIV and AIDS policy at the company. There has

been a draft policy for a long time but this has not been launched.

“We as a Union have been distanced from the policy. We do not know what is hap-
pening”. The mine management has, however, been working with the Zambia
National Aids Network (ZANAN) which has been distributing anti-retroviral drugs
(ARV’) at the hospital. “This however does not amount to having an HIV and
AIDS policy. We do not know what will happen if ZANAN left. The policy will also
spell out the company’s attitude towards those infected or affected by the HIV and
AIDS pandemic. We need this as quickly as possible. The ZANAN programme is
running in isolation although it is helpful” (Interview with Mineworkers’ Union of
Zambia Branch Officials, 26th August 2009). The lack of an HIV and AIDS policy
at Chambeshi mine contradicts the position of Metorex (South Africa) which claims

that it already has a policy in place.

Employment

Chibuluma Mine has been in existence for over 40 years. In 1969 it employed 4 074
people rising to 5 656 in 1976. At the time, Chibuluma was comparable to Konkola
Mine which employed 4 929 and 5 419 people in 1969 and 1976 respectively.
Employment, however, fell to 2000 just before privatisation. At privatisation, the
mine only employed 500 employees. Currently the numbers of people employed is
about 520 as at March 2009, a slight decline from 548 in December 2008. These fig-
ures, however, should be treated with caution because they are based on the returns
from the National Pension Scheme Authority. There are some employees in manage-
ment who may not be contributors to this scheme. This implies that the number of
people employed may be slightly higher than has been presented. According to the
Union, there are about 562 employees working for the company although the figure
keeps fluctuating. We can take it, however, that the true figure may lie between 520
and 560 employees. Of these, nearly 300 are unionised. Those not in the union are
working on contract after having been retired. One observation that can be made

from the employment data provided here is that since 1997, the company has only

84




Metorex (Chibuluma) in Zambia

been able to add about forty additional employees. This probably conforms to the
company’s operational principle of operational leanness and rigid cost control. In
social terms, however, this might mean having more and more unemployed youths
roaming the streets of Kalulushi and the Copperbelt. Thus the impact in terms of

employment creation has been limited.

Employment of women

Employment in the copper mines in general is male-dominated, with many women
taking nursing, secretarial, accounting and computing jobs. Very few women work
underground. Generally speaking, women are not allowed to work underground. The
Mining (Amendment) Regulation 1973 as read with the Mining Regulations 1971,
state that “save as is provided in sub-regulation (2), no person shall employ under-
ground a youth under the age of eighteen years or a female”. There are, however,

females being employed to work underground on exemption.

Chibuluma mine, like KCM, has employed women to operate dump trucks
which go underground. There are currently about three women working as
dump truck operators. It should be mentioned, however, that there are many
other females employed as administrators, accountants, secretaries, laborato-

ry technicians and as nurses as these jobs are all done from the surface.

Other than the law, one other explanation for women not working underground is
societal expectations, which make women choose the softer jobs, choosing careers
that entail working on the surface. This view should be challenged as society has
been undergoing transformation. Women today are training as engineers and if these
negative social perceptions persist, discrimination on the basis of gender will contin-

ue. There is need therefore to reform the law in this regard.

Salaries and other conditions of service

While there is some discrimination in terms of the jobs that can be done by women,
there is no discrimination when it comes to salaries and other conditions of service.
These are accessed by grade or position in the company regardless of gender. At
Chibuluma mine salaries have been improving in the past five years and have been

structured as in the Table below.
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Table 4: Salary levels for selected grades 2003 to 2008
(in Zambian Kwacha (K5000 =USS$))

Grade 2003 2004 2005 2006 2007 2008

G1 729731 846 488 999769 1979891 2337003 2667172
G3 639 206 741 479 875588 1760325 2077835 2508151
G5 533576 642 148 758177 1552726 1832791 2397438
G8 500 856 580993 685843 1424832 1681829 2222322

Source: Collective Agreements 2002 to 2008

Salaries, as can be seen from the table, have been rising in some instances above
the inflation rate of 12 percent. However, when compared to salaries in other
mines in the country for the same grades, it is easy to sce that these salaries are
not as high. For example, the salaries at Mopani Copper mines for the highest-
paid unionised employees in 2008 inclusive of other allowances were K4 158 748.
This was K1 491 576 more than the equivalent G1 salary at Chibuluma Mine. For
the lowest paid in M8 at Mopani, the salary for the highest paid in the scale was
K2 917 360 while their counterparts at Chibuluma were on K2 222 322 which was
K695 038 less even though this was far better than the salaries at NFCA a Chinese
owned mine. The other mining companies such as Konkola Copper Mines and
Mopani Copper Mines have been paying better salaries than Chibuluma Mine. The
local mineworkers’ representatives had this to say on their salaries and conditions

of service:

“the salaries here at Chibuluma Mine are not that bad. However, considering
that we are a low cost mine here on the Copperbelt, our workers should be
the highest paid but this is not the case. Where it comes to bonuses, there is
a very big discrepancy between seniors and juniors. While many junior work-
ers will be paid a bonus of K200 000, most seniors are paid about K1 200
000. This requires to be resolved. The other problem is that bonuses are paid
when management wishes. They are a prerogative of management. We do
not have a say as workers’ representatives” (Interview with Mineworkers’
Union of Zambia Branch Officials, 26th August 2009).
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The advantage workers at Chibuluma have had, though, is that during the period of
economic recession between July 2008 and June 2009, none were retrenched.
Perhaps the levels of salaries and the low numbers of workers employed have made
it manageable for the company to operate without retrenching labour. The Chinese-
owned NFCA mine at Chambishi has also not retrenched any workers during the

period of the economic recession.

There are other conditions of service which Chibuluma mine extends to its employ-
ees. In the case of retirement, the mine pays a repatriation allowance and also helps
employees when they have funerals for spouses or their registered dependants. It also
provides a leave allowance and for those that have worked for the company for twen-
ty years or more they provide a twenty-year service token of K2 360 000 as at 2008
in addition to a wrist watch and two neckties for male employees or scarves for
female employees. If an employee reaches thirty years of service, they are given a
cash token of K2 950 000, a long service certificate and two neckties for men or
scarves for women employees. At retirement, the normal retirement benefits are
paid. There has been a debate as to whether these long service bonuses are adequate
for people that have served the company that long. This, however, is an industry-
wide practice essentially for those working on a permanent and pensionable basis,
emanating from ZCCM days. Metorex also operates Sable Zinc in Kabwe. However,
since nearly all workers at the latter work on a contract basis, they are not entitled to
all the benefits discussed above. They are, however, entitled for gratuity to which they
qualify every two years. In research done by the National Economic Advisory
Council in December 2007, it was found that there were 121 employees at Sable Zinc

all working on one-year contract terms (NEAC, 2007).

Chibuluma mine and its response to the recession

While the company has maintained low levels of employment since privatisation as
a cost control measure, this paid dividends during the recession in the last half of
2008 and the early part of 2009. Chibuluma Mine Plc did not close nor put its mine
under care and maintenance basically because they were able to maintain costs. “The
cost of production per metric tonne of copper fluctuated between US$2400 to
US$2600. As a part of the explanation, the mine is new and is highly capital inten-
sive. Having already made the major capital investments during the period of high

international copper prices, the mine could meet its total variable costs during the
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recession (Muchimba Charles, Interview, 20th August 2009). As a result it kept all
people in its employment unlike other mines whose costs of production per tonne
were around US$4000. Furthermore for Chibuluma mine, the lowest price per tonne
of copper of US$2900 during the recession was still higher than the price of copper
per tonne at privatisation in 1998. Having started with a very low price, together with
cost containment strategies, the mine was able to weather the effects of the reces-
sion. However, it should be pointed out that the mine management did not achieve

this on its own. According to the union:

team work has, by and large, accounted for the success of the mine. Workers
who are members of the union have been cooperative and, in general the
union and management have cooperated well in cutting costs. As a union, we
have held seminars with the general membership at which we have empha-
sised the need to desist from unnecessary damage to company property and

machinery and the workers have responded very well.

The other factor has been that the mine has only one union: the Mineworkers union
of Zambia. Therefore the membership is easier to mobilise for anything as opposed
to the situation in other mines were there is more than one union (Interviews, 26th
August 2009). Thus the most important factor accounting for continued operations
during the recession have been that Chibuluma South is a new mine, the ore body is
not very deep and the workers through their union were very cooperative, thereby

contributing to cost control measures.
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Recommendations and conclusion

Recommendations
Arising from the discussion in this chapter, the following recommendations are
offered.

Infrastructure

The road network linking the mine to Kitwe and Chambeshi (where smelting of its
concentrates is done) is in a deplorable state. Even though it is not the responsibili-
ty of the mine to build roads as per the development agreement it entered into with
the government of the Republic of Zambia, the mine still needs to assist in the
repairs of the major roads it uses. This is because if it does not repair the roads, these
are in the long run going to affect its cost structure. While the company has made
representations to the Kalulushi Municipal Council, there is nothing the council can
do about this because the road repairs fall under the jurisdiction of the Roads
Development Agency based in Lusaka. The mine management needs to confront
this predicament and becoming proactive in bringing the various stakeholders to

resolve this problem which has an effect on its operations.

Recreation

Chibuluma mine is currently providing support to the golf and rugby clubs. It also,
to a limited extent supports the football club. However, it was the view of many peo-
ple interviewed that the support to clubs and other recreation facilities is lopsided,
tilting towards the golf and rugby, the sports most favoured by the senior expatriate
staff, despite the fact that the majority of the people in Kalulushi prefer football. It
is therefore recommended that the mine management pay attention to the football

stadium and its infrastructure to satisfy the interests of the majority.
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Gender issues

There are fewer women working for the company than men. This is partly explained
by the fact that the law prohibits women from working underground. There are,
however, a few women now working as dump truck drivers on exemption. Most
women working for the company are doing traditional jobs such as nursing, secretar-
ial work etc. Changing this requires amending the law and this is definitely beyond
Chibuluma Mines Plc. This is an issue the government may wish to review. The mine,
however, can help the community in establishing women’s clubs. These were in exis-
tence during the ZCCM era. The local councillor and the District Development
Committee have made applications to the two mines in the district, namely
Chibuluma mine Plc and NFCA. It will be important for the mine to respond

favourably to these requests.

Housing

Housing for miners is a pressing issue in the area. Government policy, however,
revolves around private ownership of housing and property. In this respect the gov-
ernment as well as the Municipal council sold off all their housing stock to existing
tenants at the time the policy became effective. Workers at Chibuluma mine have
requested the company to establish a housing loans scheme from which workers can
obtain loans to build their own housing. Considering the conditions in which the
majority of the young miners are living in it is recommended that the company either
establishes a housing loan scheme or facilitates in acquisition of loans from building

societies.

Environmental management

Nearly all the people interviewed and talked to expressed satisfaction with
Chibuluma Mines Plc care for the environment. The company must be congratulat-
ed for this. However about three years ago the company had plans to relocate Chief
Nkana and his subjects because they were in the mine area. This came as disturbing
news as no measures were in place to compensate those identified as needing to be
relocated. The Citizens for a Better Environment (CBE) intervened. The chief and
his subjects are still in the area. It is therefore recommended that consultations be
held with all stakeholders and compensation levels be determined for those to be

relocated.
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Training

The company claims to be implementing a vigorous in-house training policy.
However, there are currently only two employees sponsored by the company for
training at higher institutions of learning, Most people interviewed did not think the
company had a good record on training. It is important that the company re-think
this strategy and start sponsoring young Zambians for training at higher institutions
of learning. This will not only be advantageous to the company, but it will also be
considered a long term contribution of the company to the country’s human devel-

opment and this will be in accord with the OECD guideline.

Taxation

Chibuluma mine has been contributing to the government treasury by paying corpo-
rate taxes. However, it is one of the companies that have indicated that they reserve
the right to legal action should the government not only rescind the changes effect-
ed to the tax regime in 2008 but also refund the windfall taxes they paid as a result
of that change. This is a contentious issue but it would appear that the company is
contravening the OECD standards which state that

“enterprises must refrain from seeking or accepting exemptions not contem-
plated in the statutory or regulatory framework related to environmental,
health, safety, labour, taxation and financial incentives or other issues”
(OECD, 2008:14).

The company should simply operate under existing law. Like all persons, legal or bio-
logical, they must obey the rules and regulations being promulgated by the govern-
ment from time to time. The company should also contribute to economic, social
and environmental progress with a view to helping the country achieve sustainable
development. Exempting mining companies from paying some taxes has reduced the
resources available to government for provision of public goods leading to the phe-

nomenon of growth without development.

Health

Health facilities, especially a hospital, constitute a highly desirable asset for any min-
ing company because of the dangerous nature of mining operations. Chibuluma
mine must not only abandon the idea of selling the hospital, but must also re-capi-

talise it and employ adequate nursing staff.
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HIV and AIDS policy

The Metorex group in South Africa boasts a vigorous HIV and AIDS policy. The
Chibuluma Mine Plc in Zambia, however, does not have a policy in place. It has, for
over cight years, had a draft policy, but this has not yet been launched. It is impor-
tant that the mine management launches this policy. An effective HIV and AIDS pol-
icy is one which consists of doing more than distributing anti-retroviral drugs
(ARVs).

Employment and conditions of service

Chibuluma mine is guided by its policy of operational leanness and rigid cost con-
trol. This explains why the company has maintained almost the same numbers of
employees from the time of privatisation. With a lean work force, and operating a
low-cost mine, workers expect to be paid better if not the same as those at Mopani

or Konkola Copper mines. The company should review its conditions of service.

Openness and transparency

Despite civil society activity in the country, companies are in no mood to open and
operate transparently. This is testified by the refusal to provide information to
researchers. Companies, though, are not the only culprits. The Zambia Revenue
Authority was also not in a position to provide information by individual company,

for fear of breaking confidentiality regulations.

Mining legislation

It is also important to review legislation affecting the mines. Government should not
be changing these too frequently. It is important for government to settle the matter
concerning windfall and variable taxation. It is obvious that the gains from variable
taxation will be less than those that could be gained from windfall taxation. As long
as the government does not resolve issues hinging on revenue collection, it will
always face the predicament of who repairs infrastructure for lack of financial

resources.

Conclusions
This case study has analysed the context in which the Chibuluma mine has been
developed. The mine was first in private hands under the Roan Selection Trust from

1955 until it was taken over by the Zambian government in 1969. From that year
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until 1996 it remained in government hands. It has since been privatised and operat-
ing under Metorex of South Africa as Chibuluma mine Plc. Thus far, contrary to the
promise of the development agreement, the mine has not been listed on the Lusaka
Stock Exchange. Thus it has not given the Zambian people a chance to participate in
the ownership of the mine. Secondly, under the development agreement, Chibuluma
mine was supposed to provide education to its employees and the public by starting
the teaching of mathematics, english and technical subjects. This has not started and
needs to be fulfilled. While Chibuluma mine has given business to some Zambian
business people, it has not helped in setting up new business as the development
agreement requires. The HIV and AIDS policy requires to be launched to reflect
management’s commitment to contribute to the prevention of the disease both at
the work place and in the community. The policy has remained too long in draft

form.

The company also needs to review its employment policy at Sable Zinc in Kabwe
where most people are working on contract. This will help improve Sable Zinc’s cor-
porate image being a part of Metorex South Africa. As economic conditions
improve, Chibuluma mine can consider paying salaries and wages comparable to
Mopani and Konkola Copper Mines, since they are operating a new and therefore
lower-cost mine. Thus, the company is operating contrary to one of the OECD stan-
dards which states that the mine should “observe standards of employment and
industrial relations not less favourable than those observed by comparable employ-
ers in the host country” (OECD, 2008: 17 (4a)). This is a matter which the trade

unions should address.

Chibuluma mine is part of the group of mining companies which have been consid-
ering sueing the Zambian government for having altered the tax regime affecting
them before the end of the stability periods. However, the company should consid-
er that despite the fact that they were granted a stability period of 15 years, the mine
has only an economic life of 16 years. The company also needs to shelve the idea of
selling the Kalulushi mine hospital as this will be a major disadvantage to the mine
workers and their dependants. Despite these observations, the mine has not contra-

vened major legal requirements.
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Map Of Africa Showing Metorex’s Operational Areas
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Review of South African
Mining and Oil Companies
in Mozambique:

Mozal and Sasol

Camilo Nhancale with Herculano Vilanculo
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Mozambique has abundant quantities of natural resources, most of which are yet to be
explored: natural gas, coal, mineral sands, hydropower and probably oil as well (Bucuane
and Mulder, 2007b). However, as in many other African countries which have an abun-
dance of natural wealth, the local population has not benefited in any significant way
from the resources which have been extracted to power industrialisation elsewhere.
Ordinary people in Southern Aftica want to see this commodity boom translating into

improved conditions of their life.

The main resources of the country are hydroelectric power, natural gas, coal, miner-
als (titanium, graffiti, etc.), timber, and fish. The main exports include prawns, cot-
ton, cashew, sugar, tea, aluminium, cotton, citrus, timber and electricity (INE, 2008).
The main mineral resources that involve major investments in Mozambique are: coal,
natural gas, mineral (heavy) sands and probably, in the future, also oil. Other miner-
als include gold and semiprecious stones occurring in small quantities, which tend to
be exploited by artisanal and illegal labour (in consequence not formally contribut-

ing to the country’s accounts).

The mining potential in the country is estimated at five million ton joules of natural
gas in Pande/Temane fields, six billion tonnes of mineral coal in Moatize and
Mucanha-Vuzi coal mines in Tete province, and 456 million tons of mineral sands,
(299 million tons in Moma, Nampula province, and 157 million tons in Chibuto,
Gaza Province). Mozambique’s heavy sands minerals potential represents one of the
world’s largest deposits and has an estimated lifespan of over a hundred years
(Andersson et al. 2007).

Mega-projects with South African capital participation are: Mozal 1 and 2 (which
produces around 500 000 tons of aluminium per year, involving a capital investment
of US$2.4 billion); the Temane-Secunda gas pipeline (Pande gas), US$1 billion;
Limpopo Heavy Sands, (US$1.2 billion); Maputo Iron and Steel, (US$1.1 billion);
Beira Petrochemical complex (US$1.7 billion); the Maputo Corridor for infra-struc-
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tures in Mozambique (US$ 1 billion); Motraco for electricity supply to Mozal (US§
140 million). These figures represent the total value of each investment. This does
not mean that the total capital investments are South African; Direct Foreign
Invetsment (DFI) in Mozambique has been through South African companies,
although they are not the major shareholders). The South African companies
involved in the minerals-energy investment are Billiton and IDC (major partners in
Mozal); Sasol (Pande gas reserves, pipeline Temane-Secunda, and Beira
Petrochemical complex); ESKOM (Motraco, Cahora Bassa, M’Panda Uncua); and
Corridor Sands and Southern Mining (Heavy Sands), (Castel-Branco, 2003, 2002a;
Andersson et al., 2007).

Objectives of the study

This review of South African mining and gas companies in Mozambique is part of
a regional research which covers six countries within the Southern African
Development Community (SADC), namely: Botswana, Democratic Republic of
Congo (DRC), Mozambique, Namibia, Zambia and Zimbabwe. The study was com-
missioned by Southern Africa Resource Watch (SARW) to investigate the conduct of
South African companies’ corporate governance when doing business abroad, and
specifically in the Southern African region. This study focuses on two major South

African companies, Sasol and Mozal.

The objective of the study is to review the operations of BHP Billiton (Mozal) and
Sasol with regard to their corporate governance, their contribution to economic and
social development and their environmental impact in Mozambique with particular
regard to the livelihoods of grassroots and local communities. Necessarily, this will
involve a review of the legal framework relating to corporate governance in

Mozambique and related compliance by the companies.

Research methodology

The research methodology pursued involved utilisation of both primary and second-
ary material. Primary data was gather via questionnaires which were elaborated to
gather information from different target groups of informants, namely from the
companies themselves, the government institutions related to the companies’ work,
and non-governmental organisations, trade unions and community-based organisa-

tions, and local communities.
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At Mozal, the research team attempted to make appointments with the management.
Letters requesting appointment were sent and many calls were made to the Human
Relations Officer to receive guidance regarding appropriate interviewees, and approach-
es were made to the company’s investor relations office in London. However, our
requests were variously denied or ignored, the only exception being the Social Corporate
Responsibility branch, the Mozal Trust for Community Development, which provided
the research team with data regarding social responsibility. Similarly, the Corporate
Affairs Manager at Sasol indicated to the research team that for any response to be made
to the questionnaire, approval would be required from the “Disclosure Committee” in
South Africa. Only a sheet with responses to the call for the Ernest & Young
Entrepreneurs of the year 2008 was made available, which relayed information about
social responsibility projects the company had undertaken. However, interviews were
carried out with a range of informants and stakeholders; from high level government
officials in ministries, district officials, companies’ managers and officials and non-gov-
ernmental organisations officials, community leaders and community-based organisa-
tions leaders. Interviews were generally carried out through the administration of ques-
tionnaires. However, in some instances, informants chose to respond to the question-
naires in writing and to send their responses to us. Furthermore, discussion focus
groups were held with affected and beneficiary communities. The focus groups were
constituted by the community-based organisations or groups that benefited from the
projects. In addition, the research team made its own direct observations of infrastruc-
ture and community-based organisations’ activities which fell within the scope of social

assistance by the companies.

Secondary data was collected from available reports from diverse sources such as the
reports made available by research institutions, non-governmental organizations,
companies reports and Websites, government institutions reports, Central Bank,
Promotion Investment Center, community-based organisations, district government
and local government reports, and information gathered from interviews with offi-
cials of the different institutions mentioned above. Other sources included govern-

ment Websites, newspapers, magazines and broadcast news.

The reticence of the two companies in providing information directly to the research
team placed unfortunate limits on the depth of the study, for while the interviews
with stakeholders proved valuable, this report is otherwise heavily reliant upon sec-

ondary sources.
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Overview of SA’s economic
relations with Mozambique

Before launching into a study of the social responsibility activities of Mozal and
Sasol directly, it is appropriate to locate these in the wider context of trade and

investment relations between South Africa and Mozambique.

Contemporary economic relations between the two countries have their origins in
the late nineteenth and early twentieth centuries. Four dynamic factors have built
such linkages: first, the strength of the South African economy within the region;
second, the weaknesses and public policy options of the Mozambican economy;
third, the weakness of the South African economy internationally; and fourth, the
dominant role of the minerals-energy complex around which most of the political,
social and economic dynamics of capital accumulation in South Affica has been
structured. The initial economic linkages between South Africa and Mozambique
were based initially on migrant labour and transport services, followed by the exten-

sion of trade and investment relations.

Economic linkages through migrant labour

In the late nineteenth and early twentieth centuries, migrant labour was recruited
from Southern Africa countries, including Mozambique, to work on the South
African mines. According to Mhone (2001), the underdevelopment of the rural
economies of neighbouring countries (notably Lesotho, Swaziland, Mozambique and

Botswana) is in part due to this long tradition of migrant labour.

South African mineral capital developed a regional labour strategy for cheap labour.
The strategy defined the southern part of Mozambique (the region below parallel 22)
as a labour reserve, particularly for the gold mines. The South African mining indus-

try became the single most important employer of Mozambican wage labour, with
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earnings from the mines providing the most important investment input into the
Mozambican agricultural sector. It employed an average of 110 000 migrant workers
per year in the early 1970s, representing 25 percent of industrial employment in
Mozambique. However, in the mid-70s, the number of Mozambican migrant work-
ers fell rapidly, from 118 000 in 1975 to 41 300 in 1977. This resulted in high unem-
ployment in southern Mozambique (Castel-Branco, 2004, 2002a).

To enable the transportation of migrant labour to the mines, a transport system that
linked South Aftica to Mozambique was developed and partially financed by the min-
erals-energy complex. Not only did the minerals-energy complex became the major
beneficiary of the Port of Maputo, but the railway and port system became the sec-
ond largest source of employment in Mozambique. The transport system of the Port
of Maputo became the main soutrce of foreign currency for Mozambique. In addi-
tion, net foreign currency income resulting from transport services linked to South
Africa, along with net workers’ remittances, kept the overall balance of payments in
equilibrium (Castel-Branco, 2004, 2002a).

Trade and investment relations

between South Africa and Mozambique

Trade and investment relations between South Africa and Mozambique were devel-
oped in the middle of the twenty century. Trade involved export of primary prod-
ucts such as prawns and oil products from Mozambique to South Africa; and exports
of equipment, raw and intermediate materials, accessories and parts, and a variety of
consumer goods from South Affrica to Mozambique. By the early 1970s, South Aftica
was the second largest trading partner of Mozambique, challenging the dominance
of Portugal (Castel-Branco, 2004, 2002a).

Large-scale Foreign Direct Investment (FDI) by South African capital in Mozambique

took off in the late 1960s. The FDI was directed in particular to two major development

projects in Mozambique:

1) the building of the hydroelectric Cahora Bassa dam across the Zambezi River in
the northern province of Tete . The government of South African was (and
remains) one of the three shareholders along with the governments of

Portugal and Mozambique;
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2) the restructuring of labour and industrial relations in Mozambique colony as a
result of political and military pressures to eradicate forced labour; the need for
expansion of industrial production as a result of economic opportunities and
political pressures, and the insistence by the Portuguese colonial administration on
financial severity and financial autonomy for the colonies, as Portugal itself was
facing major fiscal difficulties (Castel-Branco, 2004).

Consequently, the colonial administration adopted an “open door” policy towards
foreign direct investment, as result of which many industrial projects were launched.
South African capital participated in many of these industries, particularly in the larg-
er ones associated with the minerals-energy complex, which included Maputo’s oil
refinery, fertilisers, Hydroelectric of Cahora Bassa dam and smelters (Castel-Branco,
2004, 2002a).

Currently, the trends and patterns of economic linkages between South Africa and
Mozambique continue to be reflected in two fundamental dynamics of the past two
centuries; (1) the minerals-energy complex of South Africa is still dominant in shap-
ing economic linkages and the structure of economic development in Mozambique;
and (2) the economy of Mozambique is still functionally absorbed as part of the

economy and dynamic process of capital accumulation in South Africa.

However, there are changes. According to Castel-Branco (2004, 2002a), the end of
apartheid in South Africa and of the war in Mozambique in the early 1990s brought
new links between the two economies, which were influenced by traditional dynam-
ics and new processes.The end of the economic and political boycotts against
apartheid opened space for the expansion of South African companies throughout

the region.

In addition, two major transformations have resulted from changes in both regional
and global political economy. First, the regional labour policy and strategy of South
African mining is no more the dominant form of influence of South African capi-
talism in the region. Trade and FDI have assumed the driving roles of South Africa’s
regional expansion via of the Spatial Development Initiatives (SDI). Second, South
African corporations are globalising, and the Southern African region is an econom-

ic space being more deeply integrated with the global economy and becoming more
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internationalised. Further, the process of internationalisation and globalisation of
the Southern Africa region has been facilitated by South African government policy
towards large corporations, in particular in the minerals-energy complex (Castel-
Branco, 2004, 2002a).

Since the number of Mozambican migrant labour in the mines of South Aftica was
reduced in the mid-70s, the trend has been towards a further decline in the employ-
ment of migrant labour from Mozambique. This took place due to the restructuring
and rationalisation of the gold mines, and the closure of some of the mines. This
resulted in reduced remittances from migrant workers, which in the past use to be a
crucial source of net foreign currency earnings to Mozambique (Castel-Branco, 2004,
2002a). However, migrant labour in South Africa continues to be the single most
important source of employment in Mozambique. The total number of legal
Mozambican migrant labourers employed in the South African mines continues to
exceed the number employed in the manufacturing sector in Mozambique. Further,
income from migrant workers continues to be the most important source of finance
for the family agricultural sector in the south of Mozambique (Castel-Branco, 2002a).
In addition, many of the Mozambican entreprencurs that emerged during late colonial-
ism and after independence have initiated their process of asset accumulation working
on the mines. Indeed, many of Mozambique’s skilled and semi-skilled workers,
employed in the rail and transport services, construction, heavy metal-engineering and
other industries were formerly migrant workers who acquired their skills and industri-

al experience labouring in the mines in South Africa (Castel-Branco, 2002a).

South Africa has become the major trading partner of Mozambique. 44 percent of
Mozambique’s imports and 20 percent of exports are from and to the South African
economy, resulting in a substantial trade deficit (Castel-Branco, 2004, 2002a). This
reflects South Africa’s regional dominance and the subordination and weakness of

the Mozambican economy (Castel-Branco, 2002a, 2004).

South Africa’s principal exports to Mozambique are: vehicles, equipment and parts,
mineral products and chemical products, manufactured foodstuffs, base metals (iron
and steel), and energy. In return, Mozambique’s main exports to South Africa are:
energy, prawns, cotton, construction equipment, and food industry residues (Castel-
Branco, 2004).
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Meanwhile, there is also a major trade in energy between the two countries. In par-
ticulat, the export of energy from Mozambique to South Africa, increased 20 times
since the establishment of the world aluminium smelter, Mozal, in Beluluane,

Maputo province. Mozal consumes more energy than the rest of Mozambique.

The energy for Mozal is supplied from South Africa by Motraco, a joint venture
company. The energy trade is crucial within the strategy of expansion of South
African capitalism. Mozal has enabled a dynamic and structural link between the
electricity grids of South Africa, Mozambique and Swaziland through Motraco.
Furthermore, the energy that HEskom, the South African electricity parastatal, is
exporting to Mozambique is an entry point for further South African involvement in
the energy sector in Mozambique, notably to strengthen participation in projects
linked with two large hydroelectric dams, Cahora Bassa and M’panda Uncua, and to
negotiate contracts for supplying electricity to another energy-intensive mega proj-

ect, the iron and steel industry in Maputo (Castel-Branco, 2002a).

In the late 1990s and early 2000s, a large component of trade between Mozambique
and South was construction equipment, in particular accessories and parts during the
construction of the Maputo-Witbank toll road, which is part of the spatial develop-
ment initiative and of the expansion of the minerals-energy complex. Mozambique
supplied imported equipment and accessories needed to build the road on the
Mozambican side of the border, this therefore, registering as Mozambique’s exports
to South Africa.

The operation of mega projects in Mozambique increases Mozambican imports in
equipment, accessories, parts and investment services from South Africa. Increasing
FDI inflows to Mozambique result in an increase of imports and the size of
Mozambique’s trade deficit has been mostly determined by what happens to the
investment. Thus major capital investments, like those around Beluluane industrial
park (Mozal, iron and steel), although developing industries which are export-orient-
ed, cause the size of the trade deficit to fall only slightly as their net contribution to
exports is countered by the sheer size of their simultaneous demand for imports: the
export share of output cannot compensate for the import dependence of output
(Castel-Branco, 2003). Although mega-projects increase FDI inflows to

Mozambique, their contribution to reduce the trade deficit between the two coun-
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tries is slight as they depend and increase Mozambican imports in equipment and

services from South Africa, and therefore having little impact in trade deficit.

In terms of FDI between South Africa and Mozambique, it is overwhelmingly a one-
way flow, from South Africa to Mozambique. Indeed, South Africa has become the
major investment partner of Mozambique. Thus while South African investors were
involved in only 300 out of 1 607 investment projects approved between 1990 and
2001, the importance of South African investment in Mozambique was much bigger
than its share (19 percent) of the number of projects. South African investment rep-
resented 35 percent of FDI inflows to Mozambique, and the projects with South
African participation absorbed 85 percent of FDI inflows, 35 percent of national

direct investment, and 75 percent of total investment (Castel-Branco, 2002a).

South African FDI is mainly involved with the largest projects ever developed in the
country, linked to the minerals-energy complex The companies, projects and project-
ed investments are: Mozal 1 and 2 (US$2.4 billion); the Temane-Secunda gas
pipeline, US$1 billion; US$1.2 billion (although problems led to a withdrawal in
2009); Maputo Iron and Steel, US$1.1 billion; Beira Petrochemical complex, US$1.7
billion; the Maputo Corridor (infra-structures in Mozambique), $1billion; and
Motraco (electricity supply to Mozal), US$140 million. The main South African com-
panies involved are Billiton and IDC (major partners in Mozal); Sasol (Pande gas
reserves, the Temane-Secunda pipeline, and the Beira Petrochemical complex);
Eskom (Motraco, Cahora Bassa, M’Panda Uncua); and Corridor Sands and Southern
Mining (Heavy Sands) (Castel-Branco, 2004, 2003, 2002a; Bucuane and Mulder,
2007b).

Other investments which South African investors control are: sugar (three out of
every four sugar estates), beer (all four breweries), soft drinks (through coca-cola),
and large cereal milling. Furthermore, the tourism sector, said to be on the fastest
growing industries, features extensive South African investment, with South African
firms having a controlling interest in many projects. For instance, South African
investment is central to the development of the Limpopo and Lubombos
Transfrontier Conservation Areas (Lubombo Spatial Development), while also being
involved in the development and management of associated infrastructure, such as

major ports, toll roads, and telecommunication systems.
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South African banking is becoming more important as a result of the growth of
South African investments in Mozambique. The majority of private capital invested
in Mozambique in recent years has come from South African and international finan-
cial institutions (the latter often, in practice, operating through the former). Almost
three-quarters of private investment in Mozambique depends on inflows of foreign
capital, and half of such inflows are in the form of FDI associated with large South
African corporations. South African banks in Mozambique include: Standard Bank
(which recently bought the Portuguese Standard Totta), ABSA (a major shareholder
of Banco Austral), First National Bank, and Nedbank. According to Castel-Branco
(2004), Nedbank, Standard Bank and Banco Austral represent approximately one-
third of banking operations in Mozambique.

Importantly, the dynamics of South African FDI in Mozambique are related to the
regional and international strategy behind the decisions to invest (Castel-Branco,
2003, 2002a, 2009b). Industrial policy in South Africa promotes the interests of large
South African firms and industrial corporations throughout the region, sometimes at
the expense of other international or local investors. In Mozambique this involves;
Eskom’s and Sasol’s expansion of their control over energy sources, production and
distribution; Sasol’s forcing the withdrawal of Enron from Pande; IDC and Billiton’s
forcing the withdrawal of Kaiser from aluminium; SAB’s commitment to control
over the regional beer industry (as demonstrated by its predatory acquisition of
Laurentina, the second largest and internationally renowned Mozambican brewery);
Tongat-Huellet and Illovo’s decisions to invest in sugar in Mozambique, each one
having taken their decision partly as their response to the regional strategy of the
other. South African corporations also seem set on a move towards the Zambezi
Valley, which is very rich in energy and mineral resources, and is naturally suited for

the development of agro-industries (Castel-Branco, 2002a).

Castel-Branco (2002), argues that it is important to study the internationalisation
strategies of South African investors for the following reasons: (1) to understand the
trends, future directions, structure, dynamics and opportunities of regional foreign
investment; (2) to develop strategies of selective incentives (rather than generalised,
redundant and costly systems) to attract desired investment; (3) to identify the bar-
gaining position of Mozambique vis-a-vis specific foreign investment projects; (4) to

develop and implement strategies that maximise transfer of capacities, linkages and
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other dynamic gains to the Mozambican economy, linked to foreign investment; and
(5) to maximise balance of payment gains from foreign investment without compro-

mising diversification of productive and trade capacities.

It is also important to appreciate the positive impacts of South African FDI in
Mozambique on the South African economy: (1) as the demand for specialised
investment and industrial services and goods increases, this may develop a multipli-
er effect from FDI projects back into the South African economy by creating new
opportunities for investment in South Africa; and (2) trade, and particularly exports
from South Africa to Mozambique, increase and facilitate the creation of new invest-
ment opportunities in South Africa. Thus small and medium enterprises (SMEs) in
South African have developed links to large FDI (mega-projects) along the
Mozambican border. For example, South African firms supply about$100 million per
year in goods and services imported to Mozambique by Mozal. Furthermore, the
construction and operation of the Maputo-Witbank toll road, the rehabilitation of
the Maputo and Matola Ports and the construction of the Temane-Secunda pipeline

were supplied and rely heavily on South African SMEs.

The impact of South African FDI in Mozambique depends on five fundamental
indicators, namely: the direct and induced impact on investment, economic growth,
employment, transfer of capacities, and the overall balance of payments. We will dis-
cuss these aspects of South African FDI when discussing the economic impact of
Mozal and Sasol. However, it is worth noting that mega-projects have little impact
on the domestic economy of the country due to fiscal incentives, as will be shown in

the following section.
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Mozambique policy and regulations
regarding extractive industries

Historically, Mozambique has lagged behind countries like South Africa, Botswana,
Zambia, Zimbabwe and DRC in exploiting the potential of its mineral resources.
However, in recent years, this has changed, and Mozambique is now more actively
engaged in the exploration and exploitation, including the search for oil by multina-
tional corporations. Thus, a key role is now played by the investment promotion cen-
tre (CPI), a government body which provides assistance to investors regarding the
approval and implementation of investment projects in coordination with the specif-

ic sectors under which the investment falls.

Mozambique has developed a framework to regulate extractive industries. The Code
of Fiscal Benefits (Decree 16/2002 of 27 June) establishes the framework of fiscal
incentives applicable to eligible investments for that effect. Fiscal benefits are tax
measures that reduce the amount of taxes payable in order to benefit activities hav-
ing a recognised public social or cultural interest as well as promoting the nation’s
economic development. Fiscal benefits include tax and customs incentives, namely:
deductions from taxable income, deductions from the amount of tax assessed, accel-
erated depreciation, tax credits, exemption from tax and the reduction of the rate of
taxes, and other fiscal payments, the deferment of the payment of taxes and other
special fiscal measures. Fiscal benefits are considered to be fiscal expenses, and a duly
made declaration of the benefits used in each tax year is required for the determina-

tion and monitoring of such benefits.

The exceptional incentives are granted for a period up to ten (10) years. To qualify
for the exceptional incentives, the project has to demonstrate financial, technical and
economic feasibility and satisfy the following conditions: it must (a) materially pro-

mote and accelerate national economic development; (b) materially reduce regional
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imbalances; and (c) directly create at least five hundred jobs or indirectly create at

least one thousand jobs within a maximum period of three years.

Investment sectors that fall under the exceptional incentives’ rubric include: (a) agri-
culture, aquaculture, livestock agriculture and forestry; (b) agro-industry; (c) manufac-
turing; (d) construction of railway, road, port and airport infrastructure and related
equipment; and (e) tourism activities. Meanwhile, the minimum value of investment
required to access the guarantees and fiscal benefits are $50 000 for direct foreign
investment and a mere $5 000 for national direct investment. For large scale projects,
however, the Fiscal Benefit Code entails exceptional incentives for undertakings
involving investment that exceeds the equivalent of $500 000,000 (five hundred mil-
lion US Dollars). Mozal and Sasol both fall under this category. In addition, invest-
ments in public domain infrastructure carried out under the regime of a concession
may benefit from exceptional incentives with regard to import duties, income tax, real

property transfer tax and stamp duty (as in the case of Maputo-Witbank toll road).

The Investment Law (Law nt. 3/93 of 24 June) also entails the creation of “Industrial
Free Zones”, which are defined as an area or unit(s) of industrial activity geographical-
ly delimited and regulated by a specific customs regime whereby goods therein which
are destined exclusively for export production, including the export goods produced by
such activities, are exempt from any customs duties and related taxes or para-fiscal
charges. They also benefit from appropriate exchange, fiscal and labour regimes espe-
cially instituted and designed for the efficient functioning of the undertakings operat-
ing therein, particularly with regard to their commercial and financial obligations
abroad, provided the expected benefits to Mozambique include the general stimulation
of regional development and the generation of general economic benefits and, in par-
ticular, the expansion of productive and commercial capacity, a wider tax base, the cre-

ation of jobs and the generation of foreign exchange.

Furthermore, the fiscal code entails indirect tax exemptions for developers of Industrial
Free Zones (IFZ). They are exempted from customs duties on the importation of con-
struction materials, machinery, equipment, accessoties, accompanying spare parts and
other goods destined to the exercise of the activity licensed as an IFZ. Furthermore,
IFZ enterprises are entitled to an exemption from customs duties on the importation of

goods and merchandise destined to be used in the implementation of projects and the
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operation of the activities. The exemptions extend to Value Added Tax (VAT) and the
Specific Consumption Tax (SCT), and include internal acquisitions. Additionally, devel-
opers of Industrial Free Zones benefit from a 60 percent reduction in the rate of
Corporate Income Tax (IRPC) on the profits derived from the exercise of activities for
the petiod of ten years; including exemption from real property transfer tax (SISA)

payable on the acquisition and use of immovable assets.

Recently, the government has also updated tax legislation, notably via the Mineral
Activity (Dectee no 11/2007 of 27 June); Petroleum Activity (Dectee no 12/2007 of
27 June); and (Dectee no 13/2007 of 27 June) concerning revision of the fiscal
incentives regime in Mineral and Petroleum Areas. These revisions are devised to
ameliorate the tax system to benefit the Mozambican economy. However, contracts
made under the previous regulation remain in use, even after revocation of such reg-
ulations. Thus, certain companies still benefit from exemptions and incentives

according to previous regulations.

Investments under the Mining Law are extended import and export benefits.
Projects benefit from an exemption from customs duties owing on the importation
of equipments, apparatus, materials and spare parts for prospecting and explo-
ration, mineral production and the exportation of mineral resources. Such imports
benefit from an exemption from VAT, and benefit both the contractors and sub-
contractors. In addition, projects benefit from Income Taxes Benefits if the invest-
ments value exceeds US$500 000 for the first five years from the commencement
of production and also benefit from a 25 percent reduction in the rate of the
Corporate Income Tax (IRPC).

Investments under the petroleum law similarly benefit from import and export ben-
efits. Investments on petroleum operations, onshore and off-shore benefit from: (a)
exemption from customs duties with regard to the importation of goods destined to
be used in petroleum operations, vehicles and other imported supplies; (b) exemp-
tion from customs duties and customs charges with regard to the exportation of
petroleum produced in the Republic of Mozambique; (c) exemption from the VAT.
Accordingly, until the year 2010, investments carried out under the petroleum law, for
the first eight years from the commencement of production, benefit from a 25 per-
cent reduction in the IRPC.
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The petroleum law (Law nr.3/2001 of 21st February) and its regulation (Decree no.
24/2004 of 20 August) assets that petroleum exploration, development and production
activities shall be carried out under a concession that results from a public tender, simul-
taneous negotiation or direct negotiation. The granting of rights for the activities
referred above shall always respect national interests in respect of defence, navigation,

research and conservation of marine resources and the environment in general.

The conduct of petroleum operations is subject to the prior execution of a contract
which may include; (a) reconnaissance; (b) exploration and production; (c) oil pipeline
or gas pipeline. An exploration and production contract gives an exclusive right to con-
duct petroleum exploration and production, as well as the non-exclusive right to con-
struct and operate oil pipeline or gas pipeline systems for the purposes of transporting
crude oil or natural gas produced from the contract area, except where access to an

existing oil pipeline or gas pipeline system is available on reasonable commercial laws.

The holder of an exploration and production right shall pay a royalty on petroleum
produced from the development and production area, according to rates between 2
percent and 15 percent. Where the royalty is paid in cash, it is calculated according
to the agreed contract prices in the case of natural gas and on the basis of interna-
tional prices in the case of crude oil. The taxes applicable for petroleum production
undertakings are according to the recently updated regulation are: 10 percent for
crude oil and 6 percent for natural gas. The regulation envisages that a percentage of
the revenues generated from petroleum activity shall be channelled to local commu-
nities’ development in the areas where petroleum production is undertaken. It is the
Council of Ministries that inventory the revenues generated from petroleum produc-

tion and make them public periodically.

Land tenure

According to the Land Law (Law 19/97 of 1st Octobet), land is a state property. This
means that the right of ownership over land is vested in the state. Consequently, land
may not be sold, alienated, mortgaged or attached. However, all Mozambicans have the
right to use and enjoy the land (right of land use and benefit). Right of land-use and
benefit is a right that individual or corporate persons (be they national or foreign) and
local communities acquire in respect of land, subject to the demands and limitations

of land legislation. Individual and corporate persons can be holders of a right of land-
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use and benefit. Foreign corporate persons may be holders of a right of land-use and
benefit, provided that they have an investment project that is duly approved under the
provisions of the investment legislation (Law 3/93 of 24 July and Dectee 14/93 of 21
July) and ate established or registered in the Republic of Mozambique.

The right of land-use and benefit for purposes of economic activities is subject to a
maximum term of 50 years, which is renewable for an equal period upon application
by an interested party. If the right of land-use and benefit over a plot of land is
restricted owing to the need to use part of the plot for the installation of air, surface
of subterranean conduits for electricity, telecommunications, petroleum, gas, water or
other such factor, then the public or private entity is required to compensate the title
holder with an amount that represents the actual loss arising from the loss of use of
the affected part, and a servitude shall be created over such part of the plot and shall
be registered in the National Land Cadastre and noted on the respective land title.

The right of land-use and benefit acquired for the realisation of an investment proj-
ect, approved in accordance with the legislation applicable to national and foreign
investments, shall have the term corresponding to the term established in the
Investment Authorisation. Such term shall not exceed 50 years and may be renewed
in accordance with the provisions of the Land Law and the terms for the renewal of

the Authorisation.

Furthermore, since land belongs to the state, natural resources contained in the land
are also state property. In the case of extractive resources, particularly petroleum, the
Petroleum Law, stresses that all petroleum resoutces in situ as natural resources in the
soil and the subsoil, in interior waters and in the territorial sea, on the continental
shelf, and in the exclusive economic zone, are the property of the state. The state
reserves to itself the right to participate in petroleum operations in which any legal
person is involved. The participation of the state may occur during any phase of
petroleum operations or during the construction and operation of a gas or petrole-
um pipeline in accordance with the terms and conditions to be established by con-
tract. Mozambican and foreign individuals, collective persons and companies who
demonstrate that they have the technical competency and adequate financial
resources may be holders of the right to conduct petroleum operations. Mozambican

juristic persons have a preferential right in the granting of blocks. Foreign juristic
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persons who associate with Mozambican juristic persons can also enjoy the prefer-

ential right referred to above.

Land-use and benefit for the purpose of conducting petroleum operations is regu-
lated by the Land Law. For the purpose of conducting petroleum operations, the
duration of the right of use and benefit of the land shall be the same as the dura-
tion of the Contract. The lands where installations are located, and a defined strip of
land surrounding those installations, are considered to be a zone of partial protec-

tion in accordance with the LLand Law.

The holder of a right to conduct petroleum operations who, causes damage to
crops, soils, building and improvements or requires the relocation of the legal
users or occupants of the land within the defined contract atea, has the obligation
to compensate the holders of title (in case of local communities whom almost do
not have formal title, the holders of rights to use the land) to the assets and the
persons relocated. However, subject to the payment of compensation that is due,
the holder of the right to conduct petroleum operations may requite a right of
way in order to have access to the locations where petroleum operations are con-

ducted.

According to the Petroleum Production Law, a percentage of the revenues generat-
ed from petroleum activity should be channelled towards the development of local
communities’ in the areas where petroleum production is undertaken. However, local

non-government organisations tend to argue that this provision is inadequate.

Environmental protection

Investment law entails that investors, and subsequently their companies shall, in the
process of elaboration, implementation and operation of their investment projects
carry out and submit the relevant studies and evaluations of the environmental
impact and of any pollution and sanitation concerns that may result from their activ-
ities and the damages and/or wastes of their undertakings. Accordingly, the studies
and evaluations shall include any potential effects and/or implications on forest, geo-
logical and hydrological resources, whether within their area of concession or close
to the peripheries of the areas in which the undertaking is being or is to be imple-

mented and operated.
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It is the responsibility of the investors and companies to undertake appropriate meas-
ures for the prevention and minimisation of any negative environmental effects, par-
ticularly those identified in the environmental impact studies and subject to observance
of the rules and guidelines issued by the Ministry for Coordination of Environmental
Action (MICOA), and in conformity with any legal provisions, and any terms specified
in the licence granted for the operation of the activity. In addition, activities with lev-
els of pollution and contamination likely to alter and negatively affect the environment
ot public health are requited to comply with restrictions established by law and/ot
issued by competent authorities, as well as to any rules or international agreements on

such issues to which Mozambique has become a signatory.

The Petroleum Law stresses that, in addition to carrying out their operations in
accordance with good oilfield practice, all holders of exploration and production
rights shall conduct petroleum operations in accordance with environmental and
other applicable legislation as well as the respective contracts in order to:

a) ensure that there is no ecological damage or destruction caused by petroleum
operations, but where unavoidable, ensure that measures for protection of the
environment are in accordance with internationally acceptable standards (for this
purpose, the holder of a right is required to prepare and submit to the relevant
authorities for approval an environmental impact assessment, including
environmental impact mitigation measures);

b) control the flow and prevent the escape or loss of petroleum discovered or
produced within the contract area;

¢) avoid damage to petroleum reservoirs;

d) avoid destruction to land, the water table, trees, crops, buildings or other
infrastructure and goods;

e) clean up the sites after the closure of petroleum operations and comply with
environmental restoration requirements;

f) ensure the safety of personnel in the planning and conduct of petroleum
operations, and take preventive measures if their physical safety is at risk;

@) report to the competent entity regarding the amounts of operational and

accidental discharge, leakage and waste resulting from petroleum operations.

Further, a holder of a right under this law is required to act in a secure and effective

manner when conducting petroleum operations in order to guarantee the disposal of
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polluted water and waste oil in accordance with approved methods, as well as the safe

plugging of all boreholes and wells before these are abandoned.

Despite the government policy review to facilitate foreign direct investment in the
mining and petroleum sector, there is still no clear definition when it comes to trans-
parency in the extractive industry. For example, it is expected that a percentage of
revenue generated from petroleum activity should be channelled to local communi-
ties’ development in the area where the operations are undertaken. However, it is not
clear what that percentage is and with which mechanisms such revenue is to be chan-
nelled, and whether local communities are entitled to participate in the definition of

the application of such revenues.

Castel-Branco (2002a), asserts that the government does not have policies and strate-
gies which can effectively deal with mega-projects, especially those in extractive
industry. Incentives entailed to mega projects are different from those entailed to
small and medium investments, and the costs of incentive systems are high because
government has neither adequate information on incoming corporations nor strate-
gies to negotiate with foreign investors. According to Boocock (2002), the absence,
weakness and/otr poor enforcement of regulations governing natural resource
extraction, increases openness to foreign investment but may accelerate unsustain-
able resource use patterns. The ability of developing countries to maximise the asso-
ciated benefits and minimise the risks of FDI, therefore depends on the effective-

ness of their policy/institutional frameworks and institutions.

Mozambique is not a signatory of the Extractive Industry Transparency Initiative
(EITI). Thus, as yet, there is no obligation on the part of the government and the
company to make information public. However, the government has announced its

intention to become a member of EITL!

Of the two companies under review here, only BHP Billiton (the major shareholder
of Mozal) has endorsed the international EITIT (Andersson et al, 2007). Sasol has not
endorsed it. Nonethless, although BHP Billiton has endorsed EITI, Mozal has been
reluctant to collaborate with the research teams, claiming the need to obtain autho-
risation from London. Similarly, at Sasol, although the public relations officer agreed
to respond to our questionnaire in writing, he later backtracked, citing the need to

obtain authorisation from head offices in South Africa.
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South African extractive
industries in Mozambique

Sasol in Mozambique

Hstablished in 1950, Sasol Group is a private company, and world leader in the con-
version of coal to fuels and petrochemical products. Sasol Limited is listed on the
Johannesburg Stock Securities Exchange (SOL) and NASDAQ in New York. Itis the
second largest industrial company in South Africa, with a market capitalisation of
US$7 billion and annual revenue of US$3 billion. The company is active in coal min-
ing, crude oil refining and fuel product marketing, synthetic fuel and petrochemicals
productions and petroleum exploration. The company has developed world-leading
technology for the commercial production of synthetic fuels and chemicals from
low-grade coal, as well as the conversion of natural gas to environment-friendly
diesel and chemicals. Sasol manufactures more than 200 fuel and chemical products
at its plants in Sasolburg and Secunda in South Africa as well as at several plants

abroad. Its products are exported to more than 90 countries around the world.

In 1997 Sasol Petroleum International (Pty) Ltd (SA), a subsidiary of Sasol Group
formed an alliance with Arco International Oil and Gas Company Lirnited,2 a division
of Atlantic Richfield Company of the US and Rara Petroleum Resources, also of the
US,3 to undertake further oil and gas exploration in Mozambique. The alliance signed
a Memorandum of Understanding with Empresa Nacional de Hidrocarbonetos de
Mocambique (ENH), the state oil company of Mozambique, for the Mazenga Block

in southern Mozambique in an investment project of $1.2 billion.

Contribution to Mozambican economy

In 1998 Sasol and its allied companies signed a Petroleum Production Agreement
(PPA) with the government of Mozambique through the Empresa Nacional de
Hidrocarbonetos de Mogambigue (ENH) N
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Subsequently, in 2000, Sasol acquired Arco’s 47.62 percent interest, as well as
Rara’s 4.76 percent holding in the Temane field, and therefore holds 100 percent
of the Temane gas field. Additionally, Sasol signed other agreements with the gov-
ernment that provided for the joint development of the Pande and Temane gas
fields and the piping of the gas to customers in Mozambique and South Africa.
The Production Sharing Agreement (PSA) granted Sasol the rights, with an inter-
est of 100 percent to explore for hydrocarbons in the remaining acreage around
the two reservoirs. The ENH, the state oil company, through its subsidiary
Companhia de Hidrocarbonetos de Mogambiqgue (CHM) holds a 25 percent equity share,
and Sasol Petroleum Temane, a subsidiary of Sasol Petroleum Gas, holds a 70 pet-
cent equity share, and the World Bank’s International Fund Corporation (IFC)
holds 5 percent. They are, accordingly, partners in gas production and processing

in Pande and Temane gas fields.

Furthermore, Sasol and the government of Mozambique also agreed on the
terms of a pipeline agreement that transports gas from Pande/Temane to
Secunda in South Africa. The pipeline is 865km long and has a 66cm diameter.
The Mozambican route portion is approximately 531km long; it runs within a
corridor starting from the Temane Gas Field near the town of Vilanculos to the
border, near the town of Ressano Garcia. The South African portion is approx-
imately 334 km long. It continues from the border town of Komatipoort to the
Secunda petrochemical complex. ENH through its subsidiary the Companbia
Mogambicana de Gaseduto (CMG) holding a 25 percent equity share, Sasol
Petroleum Temane a 50 percent share and the South African government hold-
ing a 25 percent equity share, are partners in the pipeline company ROMCO.
Within the context of the Production Sharing Agreement, ENH and Sasol are

jointly searching for new gas fields.

Recently new gas fields were discovered, namely: Inhassoro, Temane 8,
Temane East and blocks 16 and 19 at Baruto offshore, although these are
yet to be brought into production. In the new gas fields, ENH holds 15

percent equity share and Sasol 85 percent.’

In June 2001 Sasol and Enron Southern Africa Development Limited signed a gas

sales agreement, which provides for the sale of natural gas to the Maputo Iron and
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Steel Project (“MISP”) and to Beluluane Industrial Park, where the BHP Billiton

Mozal Smelter project is located, contributing to local industry energy needs.

Although Sasol started its activity in Mozambique in 1997, natural gas production
only started in 2004 with an investment of $235 million (Andersson, 2001). This was
the investment for natural gas production, as a company under the provisions of the
petroleum law enacted on February 2001, which provides for three kinds of conces-
sion contracts, namely: a) reconnaissance contract, with maximum two years exclu-
sivity; b) exploration and production contract, with an exploration period of 8 years
maximum and a production period of 30 years maximum, and c) pipeline contract,
the period depending on the project. Sasol also takes advantage of the Code of
Fiscal Benefits. According to the law, the corporate income tax rate is 32 percent of
net profit, with no ring-fencing and the development costs are depreciated over four
years. Government royalty is set at between 2 percent and 15 percent; normally rates
are 3 percent to 7 percent for crude oil, and 2 percent to 4 percent for natural gas
offshore, depending on water depth; and 8 percent for crude oil and 5 percent for

natural gas onshore, the royalty being in kind or in cash.

Tax issues

In terms of South African FDI, Sasol is one of the largest investors in Mozambique;
its project is seen as an example that serves as a model for other Public-Private
Partnership (PPP) ventures so necessary for the Southern African economy. The
project is expected to contribute to the development of the Mozambican economy
through monetising its gas reserves. Accordingly, the Sasol project meets two of
MIGASs priority concerns: it is a South-South Investment, and it is in an IDA eligi-
ble country. Furthermore, it represents the first cross-border initiative in sub-Saharan
Africa in developing regional natural gas markets, and is within the SADC protocol
on cross-border development initiatives. The Ministry of Natural Resources and
Energy (MIREME) estimates that Mozambique will receive royalty payments as well
as dividends, production bonuses, and corporate taxes of around US$2 billion over

the 25-year lifetime of the project.

Andersson (2001) suggests that the overall tax revenues, after starting slowly with
$2-3 million in 2004 and rising to $16 million in 2006, will increase to $50 million in
2010 and close to $90 million in 2025. According to MIREME’s estimation, the div-
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idend to ENH will be US$20 million per year at the end of the project period, and
the financial reward to the the Mozambican economy will be of the order of $ 61
million per year. Furthermore, Andersson (2001), has estimated that exports to
South Africa will reach US$200 million (120 mKj). Domestic consumption will be
divided between MISP, US$30 million (25 mKj), and the Mozambican government
through ENH, US$5 million (5mKj).

According to Centre for Promotion of Investment (CIP, 2009), gas exports in 2007
were estimated at $160 million, although if the costs of transport through pipeline
are added, the value of gas exports are estimated at US$240 million. Our findings
show that in 2007/2008 exports reached a value of $374 million (107 mGj), and the
same in 2008/2009. It is expected that production and export will double, with the
new fields, reaching US$840 million (240 mG;j), and the dividend for the
Mozambican government will reach US$210 million. In 2007/2008 and 2008/2009,
the dividends for the Mozambican government are estimated at US$93.5 million
through ENH’s (25 percent share).

The major portion of natural gas is exported to South Africa, although domestic
consumption tends to increase due to the realisation in 2005 of a new pipeline to
Beleluane industrial park near Maputo and will grow further because of the natu-
ral gas-fired electricity plant which is yet to be constructed. Some of the natural
gas is used to generate electricity in Vilanculo, Inhassoro, Mambone districts and
to the Islands of Baruto archipelago in Inhambane, while in Maputo, at Ressano
Garcia take off point, it is distributed by Matola Gas Company (MDC) to
Beluluane Industrial Park, cement plants and for vehicles. There are five take-off
points established in the pipeline in Mozambique, but only the Ressano Garcia
point is as yet operational. The other take-off points depend on their economic
viability. It is expected that natural gas will be piped into Maputo City, where, how-
ever, priority will be given to large consumers, like industry, who are capable of

bearing the full costs.

In terms of economic impact and linkages to other companies and adding to the
value chain, the project provided contracting opportunities for both Mozambican
and South African companies during the construction phase. The upstream benefits

for local enterprises were estimated to be in excess of US$1 million per year.
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The agreement signed between Sasol and the government entitles the former to an
income corporate tax exemption of up to 50 percent of the 32 percent tax. Put dif-
ferently, currently Sasol pays only 16 percent of corporate tax according to the agree-
ment, instead of 32 percent. Sasol will start to pay 32 percent income corporate tax
in 2010. It also pays 5 percent royalties, 3 percent in cash and 2 percent in gas, which

is distributed to Mozal, the cement plant, and for fuels for gas vehicles.

Employment

In terms of social impact, it was expected that the project would create more than
720 job opportunities for local employees during and after construction; the Central
Processing Facility (CPF) and the pipeline would employ staff components of 25
and 85, respectively. According to the Ministry for Coordination of Environmental
Affairs’ environmental auditing report, (MICOA, 2002), during the pipeline con-
struction phase, only 300 jobs for nationals were created. However, the project is
seen as a substantial addition to Mozambique’s infrastructure through the develop-
ment of roads, water supplies to local communities and the removal of land mines,’

especially at the pipeline route.

Our findings show that currently, Sasol oil and Sasol gas, employ 89 people in
their head offices (although — given our limited data — we are unable to disaggre-
gate this figure by gender and whether employees are national or expatriate).
Meanwhile an additional 85 people are expected to work on the pipeline, and 25
in the central processing facilities. Thus Sasol employs approximately 200 workers

in Mozambique.

We estimate Sasol’s contribution to the Mozambican economy through
salaries for the 89 employees at the head offices at around US$1 million per
year. The wage to the managerial senior staff category is at around US$5000
per month, to the junior staff at around US$2800, and the minimum wage at
around US$400. These salaries are far more than what is paid by the
Mozambican state and local firms. Meanwhile, Sasol invests US$5 million per
year in social projects, mainly in villages and towns around the pipeline. The
company has built schools and health facilities, extended water supplies, and

promoted community development initiatives.
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During the project construction phase, 14 national companies were sub-contracted
(including the national police). However, presently, given the capital intensive nature
and high technology required, the company creates very few jobs relative to the
abundant labour (OSISA et al., 2009).

According to the President of the National Union of Metal, Mechanic and Energy
workers, Sasol remains ununionised. Consequently, the National Union for the sec-
tor is working to build a union presence at Temane gas field. Only the ENH, the state
partner, recognises the union. However, because the latter does not have adequate
information regarding company finances, its efforts to negotiate for better earnings
for its members are severely hampered. It is suprising that Sasol pays little attention

to workers’ organisation considering the level of unionasation in South Africa.

Corporate social responsibility

Sasol’s corporate social responsibility objectives are: to improve the living conditions
of the communities where Sasol operates; to encourage cooperation and partnership
with different stakeholders; to improve the well-being of the local society through
creation of opportunities; to be known as a responsible company and improve the
company’s image; and to lead by example and through good practice to encourage

employees to work in social development projects.

Sasol has implemented several social development projects.

Since 2005 through 2008 Sasol has assisted more than 15 communities to obtain
a water supply through the construction of a small dam and the installation of
cisterns and tanks in Chékwe and Chigubo districts in Gaza province, Magude
district in Maputo province, and Vilanculos and Inhassoro districts in
Inhambane province.

*  Sasol has built and rehabilitated the libraries of more than 18 primary and
secondary schools in the three provinces (Inhambane, Gaza and Maputo).

¢ It has purchased about 138 computers, and equipped IT rooms in secondary
schools, as well as in the Faculty of Tourism Management in Inhambane.

It has assisted agricultural communities through a cashew nut treatment project
in Funhalouro, and has fenced community grazing areas in Machanga.

* It has assisted a women’s artisan group, HIV positive women and orphanages,

purchased ambulance bicycles for all localities and towns of Inhassoro district;
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and purchased a tractor and two trailers for the town of Inhassoro. It has also
constructed a police station in Mangugumete, Inhassoro district in Inhambane
province; and rehabilitated schools, clinics and 13 houses in areas affected by

the Favio cyclone.

Health and safety

The Central Processor Facility (CPF) in Temane gas fields works uninterruptedly.
The shift system sees two shifts weekly; the employees work two weeks and then
have two weeks’ leave. Expatriate workers have the right to air transport for leave
while the nationals do not. Health and safety provisions are carried out in line with
OHSAS 18001 certification. There is a clinic equipped for emergency cases, and pro-
vision for immediate evacuation of personnel in case of accidents. Each worker has

his or her own individual safety equipment.

Environmental impact
The company states that the project contributes to the reduction of harmful emis-

sions by replacing sulphur-rich coal and heavy oils with clean burning natural gas.

The company’s corporate responsibility statement stresses that the company has envi-
ronmental responsibility in relation to the ecosystem of Govuro River; air quality, soils,
subsoil water, flora and wildlife of the operational areas; and that it monitors the water
quality of the neighbouring communities. However, environmental auditing undertak-
en by Ministry for the Coordination of Environmental Affairs reports adversely on the
environmental performance of the company. During pipeline construction, 2000 litres
of fuel were used daily; however, it is not known how the oils effluents, filters, batter-
ies and accumulated empty oil containers were disposed of. Indeed, the car workshops
had neither a pavement nor drainage system for water, and consequently, the activity
contributed to soil pollution. Domestic waste generated from the camping sites was
deposited in open space without any management system. Further, the water pumping
machine, which pumped water to the campsite, polluted the river water. According to
the environmental auditing report (MICOA, 2003), up to 2003 there were no environ-
mental procedures for the management of solid waste generated by the project’s activ-
ities, nor was there any separation of domestic and industrial waste. Furthermore, at
Temane 12 gas field, there were no environmental procedures for management of

waste resulting from perforation activities.
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In terms of work safety, the auditing report states that many workers had no health
protection equipment against powder and noise. In addition, intensive forest degra-
dation took place along the pipeline as it proceeded, as workers used wood for

domestic fuel.

The Environmental Impact Assessment Report (EIAR) recommended direct hori-
zontal perforation on the pipeline crossing of Changane River. However, the compa-
ny did not use the method recommended by EIAR. Instead the pipeline was con-
structed using the open cut method. Consequently, the method applied reduced the

river’s width and water flow.

Mozal

Mozal was the first large foreign direct investment in Mozambique. The first phase,
(Mozal I), was launched in 1998 and involved an investment of US$1.34 billion. The
second phase (Mozal II) was approved in 2001 with an investment of US$860 mil-
lion. Thus the total investment is US$1.894 billion. It is operated as a joint venture
by BHP Billiton with a 47.1 percent interest, Mitsubishi Corporation with 25 percent,
the Industrial Development Corporation of South Africa Limited with 24 percent
and the government of Mozambique with 3.9 percent,, producing aluminium ingots.
The alumina is supplied from Australia to produce aluminium ingots in

Mozambique.

Contribution to the economy

Mozal has been awarded the right to free profit repatriation under the provisions of
the industrial free zone legislation and the investment project authorisation (IPA).
Accordingly, Mozal is responsible for 48 percent of total industrial output and 28
percent of manufacturing value added (MVA). It also represents approximately 75
percent of manufacturing exports, 60 percent of exports of goods and 42 percent

of total export revenue of Mozambique (Castel-Branco, 2002a, Andersson, 2001).

Since the establishment of Mozal, the trade of energy (particularly Mozambique’s
imports of energy from South Africa), has increased very sharply. The 2 500 Gwh
energy exported to Mozambique by ESKOM has served as an entry point for South
African involvement in the energy sector in Mozambique by strengthening its posi-

tion in projects linked with two large hydroelectric dams, Cahora Bassa and M’panda
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Uncua, and in negotiating contracts for supplying electricity to other energy-inten-
sive mega-projects in Mozambique, such as heavy sands and iron and steel in Gaza

and Maputo respectively (Castel-Branco, 2002a,).

According to Andersson (2001), 200 contractor companies worked on the construc-
tion of Mozal. An estimated US$75 million were spent on goods and services,
including labour sourced in Mogambique. This corresponds to around 6 percent of
the total construction cost. It is worth noting that the US$75 million in local spend-
ing by Mozal does not mean that a corresponding sum accrued to local benefit,
because Mozambican sub-contractors themselves use imported inputs, and in some

cases their profits accrue to foreign shareholders.

Andersson (2001) estimated the direct effect of Mozal on national income (i.e.
incomes accruing to Mozambicans) amounting to only US$18 million per year. This
was calculated as value added minus transfers abroad of capital, interest, and profits.
Mozal was expected to make a profit after debt service of US$65 million per year, at

2001 world market price for aluminium at US$1,632.6 per ton.

The dividend to Mozambique is then 4 percent or US$3 million per year. However,
due to the global economic and financial crisis, the price of aluminium dropped by
21.9 percent in December 2008, leading to the reduction of Mozal’s revenue to
US$111.5 million. According to the Central Bank of Mozambique, in 2008 the price
of aluminium fell by 54.5 percent.’

Mozal is expected to continue to improve the country’s trade balance. This was cal-
culated to be a surplus US$160 million in 2001. The overall effect on the balance of
payments is expected to be much less (around US$18 million per year), based on the
assumption that all of the profits (aside from the US$3 million royalty payable to
Mozambique) are repatriated (Andersson, 2001).

Mozal has made only a limited impact on government revenues. According to
Andersson (2001), the turnover tax will provide US$4 million, and the dividend
around US$3 million per fiscal year. Furthermore, direct taxes on employment could
reach US$1 million per annum. Since Mozal has export-free zone status, all indirect

8 .
taxes are exempted. Thus, total revenues to the country are estimated at around
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US$8 million annually, which implies an increment to fiscal revenues in the order of
2 percent. Since the impact of Mozal on government revenue is smaller than the
impact on GDP, the ratio of revenue to GDP actually declined as a result of the

project.

Mozal has been important to Mozambique in many ways. First, the project has
become a showcase for investment possibilities in Mozambique. It has increased
international awareness of Mozambique in the business community, and has reduced
perceptions of the risk of investing in the country. Second, the government has been
using the project for dealing with many problems of red tape. Third, development
of the project stimulated many improvements in infrastructure in the south of the
country. Fourth, Mozambican workers have received training and skills development
(Andersson, 2001; Castel-Branco, 2002a, 2003, 2004).

To evaluate the impact on investment, it is necessary to take into account the net con-
tribution, (not only the scale) of FDI. Thus, for instance, Mozal has induced FDI from
other sources, IDC and BHP Billiton attracted partnership with Mitsubishi. South
African FDI has also induced lending to Mozambique from foreign banks and other
financial institutions, such as in the case of Motraco, Mozal and the sugar industry.
There is no evidence that South African FDI has, on balance, affected domestic private

investment very significantly, either by inducing, precluding or displacing it.

Linkages between FDI and domestic firms are weak. For example, only 3-5 percent
of Mozal’s purchases come from domestic firms. Domestic investment capacity is
poor, and most domestic firms which have been displaced by FDI have been able to
survive. Given the investment incentive structure in place in Mozambique, which is
based on tax holidays and exemptions, most large FDI projects generate very few fis-
cal linkages. Mozal, has been given the status of a FIZ, pays virtually no taxes. This
kind of FDI is not very likely to induce public investment (Castel-Branco, 2009a,
2009b, 2004, 2002a, 2002b).

Neither Mozal nor Sasol are labour intensive on a sustained basis. Mozal
employed almost 10 000 workers for little more than one year during the con-
struction phase (Castel-Branco, 2002a), and currently it is operating with only
1130 workers.
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Transfer of capacities outside foreign-owned firms has been very limited in
Mozambique for two main reasons. First, the companies mostly are concentrated
in high levels of asset and knowledge specificity. Thus, their capacities are not
transferable to the economy as a whole. Second, linkages with domestic firms are
weak. Domestic firms that have managed to obtain medium-term contracts as
suppliers to large projects have been able to upgrade their productive capacity,
management and general level of skills, particularly when they have developed
partnerships with foreign firms. However, the number of such firms is very small,
and they usually are anchored to one large project of primary production, which
reduces the scope and opportunity for long-term innovation and development

(Castel-Branco, 2002b).

According to Castel-Branco (2002b) export-oriented mega projects like Mozal
increase the sensitivity of exports to mega project driven economic growth, and the
current structure of the symmetric relationship between investment and trade deficit
may be changed. However, the economy continues to be, and eventually will become
more, import dependent as mega projects of the minerals-energy type dominate the
growth strategy in Mozambique. With a very narrow range of primary exports — alu-
minium, gas, and heavy sands — the Mozambican economy, its investment and
growth strategy, and its external sustainability may become excessively vulnerable to
the (volatile) behaviour of the world market. This raises serious questions about the
sustainability and long-term desirability of a growth strategy in Mozambique that is

dominated by the minerals-energy complex of South Africa.

Consequently, the measurable impact of South African FDI in Mozambique is lim-
ited to the short-term increase in investment and economic growth. There are rea-
sons for concern about the sustainability of investment and growth strategies driven
by mega projects, particularly because of the low intensity of linkages, employment
and capacity transfer, and also because of the excessive degree of concentration and
specialisation that is emerging in the economy (Castel-Branco, 2002a, 2002b, Castel-
Branco and Sulemane, 2005).

Tax issues
According to OSISA et al. (2009), the IMF believes that tax incentives shrink the tax

base of low income countries unnecessarily. Such incentives not only shrink the tax

128



Mozal and Sasol in Mozambique

base but also complicate tax administration and are a major source of revenue loss

and leakage from the taxed economy.

In Mozambique. mega-project investments such as Mozal benefit from special tax
incentives and exemptions. However, taxes on imports are an important source of
government revenue. According to Bucuane and Mulder (2007a), mega-projects
offer a good opportunity to extend the tax base in Mozambique. However, in
Mozambique the reality is the opposite. For example in 2004, customs duties (includ-
ing surcharges) represented 14 percent, excise on imported goods 3 percent and
VAT on imports 21 percent of total government revenue raised through taxes
(Alfieri and Cirera, 2007). If mega-project investments were paying adequate taxes,

these figures would have been higher.

Royalties are a compensation for extracting non-renewable resources. Because com-
munities living in mining areas are the most affected by mining activity, the practice
in many countries has been for a share of royalties to go directly to communities
affected by mining, and also to pay for the costs of monitoring the mining sector.
However, not all governments earmark royalties for communities affected by mining
(OSISA et al, 2009). The deputy minister of minerals of Mozambique has recently
announced that the government has approved a legal framework that allocates 1 per-

cent of the royalty for return to the affected communities.’

In Mozambique, as in many other African countries, mining tax regimes have failed
to encourage mining companies to improve their social and environmental practices,
and national laws have failed to adequately protect communities and the natural
resources on which they depend (OSISA et al, 2009).

Compliance with labour laws

Mozal employs 1 130 workers, of which 84 are expatriates and 80 are women (both
national and expatriates)."” However, in February, 2009, Mozal made redundant 48
national workers, citing the impact of the global financial and economic crisis.
However, while making Mozambican workers redundant, Mozal recruited expatriate
workers." As a result, the government of Mozambique through the Ministry of Labour
fined Mozal for illegal redundancies. According to a press release from the ministry of

labour, Mozal did not follow the procedures laid down in the Mozambican labour law
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for the collective dismissal of workers. The ministry then decreed that, under the terms
of the labour law, the dismissed workers should receive twice the severance pay that
the company had given them. The General Inspectorate of Labour also imposed two
fines on Mozal — one, of five times the monthly minimum wage, for violating the rules
on collective redundancies, and a second, for preventing the exercise of trade union
rights, of three times the minimum wage for each worker affected. Meanwhile, because
in April 2009 the company had illegally contracted 17 expatriate workers without
requesting permission from the Mozambican authorities, the latter suspended the
expatriates and fined the company.” The General Inspectorate of Labour has taken

the case to the court for legal procedures.

According to the media, the government refused Mozal the right to contract new
expatriate workers after dismissing the 48 Mozambicans. The Labour Ministry also
announced that, together with the Ministry of Health, it is organizing health check-
ups for each of the 48 workers, and if any illness which they might have contracted
from the work process is detected, Mozal will be held responsible. According to the
CPI, this is the first time that Mozal has had a serious dispute with the Labour
Ministry.” Indeed, during the 2001 national workers’ strike, Mozal dismissed 40 of
those striking, including representatives of the recognised union. However, even
though it would seem that this was in conflict with Mozambican Labour Law, the
government declined to take action, claiming publicly that it was an issue between

company and its workers."

The Mozambican labour law limits companies to employing up to only 5 percent
expatriates within a workforce with more than 100 workers, 8 percent expatriates
within a workforce of 10 to 100 workers and 10 percent expatriates within a work-
force up to 1000 workers. If the company needs to contract expatriate workers above

the fixed quota, it is required to request authorisation from the Ministry of Labour.

According to the Mozal union’s representatives, the current challenge is to force the
company to comply with the Mozambican labour law. According to the union the
company does not comply with the national labour law. For example, salaries of
expatriate workers are much higher than the salaries of nationals within the same cat-
egory. (Although we were unable to ascertain the difference, we did establish that
Mozal pays wages ranging from US$900.00 to US$5 000.00 to Mozambican work-
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ers). In 2008, Mozal’s contribution socially and economically to Mozambican fami-

lies’ through salaries was about US$20 million per year.

According to the union, the company is not open to negotiation regarding salaries
paid to certain categories of employee (management and supervision). This is in dis-
pute, because according to the union it should be able to represent employees in all
categories, as is decreed by the labour law. This issue remains unresolved, pending

the resolution at a higher level.

Corporate social responsibility

In line with its commitment to corporate social responsibility, Mozal has established
the Mozal Community Development Trust (MCDT). This is designed to assist com-
munities affected by the Beluluane industrial park. It also operates other social proj-
ects. In the first five years of its operation, Mozal invested US$2.5 million per annum
to corporate social responsibility within a 10 km radius of the Beluluane project site.
From 20006, the investment doubled in line with an extension of the radius to 20 km.
Thus, since the beginning of its investment, Mozal has invested US$32.5 million in
education, health, sports, culture, micro-entreprencurial development and infrastruc-
tures. According to MCDT, the working areas are in line with the five pillars of the
Millennium Development Goals (MDGs).

Building facilities and investing in education and health

The first five years were concentrated in developing communities around Belualane.
Since its establishment MCDT has built eleven primary schools, one high school and
one industrial and commercial school, five clinics and many boreholes for water sup-
ply. It supported a malaria programme within the Libombo Spatial Development
Programme on pulverisation and trained 255 malaria activists. According to MCDT
magazine (2007/2008), the malatia infection rate has been reduced from 85 petcent
in 2001 to 6.6 percent in June 2008. In addition, it has assisted one hundred and fifty
orphans and vulnerable children in orphanages in Matola, Ressano Gracia and Boane

districts.

Bulding communities
It has also assisted in the establishment of local community-based organisations and

women’s organisations, assisting them in training in agriculture and community small
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enterprises development, notably poultry production. In addition, it supports sports at
local schools, namely volleyball, football, basketball, handball, athletics and swimming,
Artisans, as well as researchers on traditional music have also been supported. In the
education sector, it is supporting the training of teachers in new curricula and annually

awards scholarships to teachers to continue into tertiary education.

Although the companies have assisted communities, the amounts invested in social

projects and in community development are “peanuts”"

when compared to revenues.
Revenues from extractive industry should be used to diversify industrial development
capacity economically and socially at national and local scale. For example Mozal and
Sasol together, contribute US$10 million in community development and social proj-
ects. However, they are tax exempted; if they were paying tax as a company, they could

contribute to the Mozambican economy through payment of tax at US$240 million.'

Dealing with HIV and AIDS

MCDT has also supported and trained 50 volunteers within Boane district for coun-
selling those HIV and AIDS patients through a programme named Total Epidemic
Control (TCE). The volunteet’s group established an association called
“PFUKANE” (wake up) which continues counselling communities door to door. At
school level, MCDT has supported a programme named “opened window”, which
has established drama groups for HIV community education. In relation to gender,
the MCDT supports four women’s groups, some HIV positive; the groups were
trained to produce mosquito nets and make school uniforms. MCDT buys the mos-

quito nets and distributes them to the community.

Issues with community diplacement

Mozal’s investment project displaced 1 200 families from their farming and residen-
tial land. Accordingly, the communities were resettled with equal assets to what they
had, including farming land. Each displaced family has received a plot of 0.5 hectares

land for farming,

These communities were assisted by MCDT to establish the
“BEMATCHUME” CBO, an amalgamated CBO of four affected communi-
ties. The CBO benefited from farming assistance for the first five yeats.
Currently, the CBO has 600 members, of whom 370 ate women.
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The CBO representatives asserts that communities were not consulted for the estab-
lishment of the project, not least because the government had decided to go ahead
with the project without prior consultation with the communities concerned. The
conflict arose because the communities which had to absorb those displaced have
not benefited from the project. However, the displaced communities themselves are

happy with the project as they have seen their life better-off than before the project.

It is worth noting, however, that in 2009, Mozal ceased to invest in corporate social

responsibility, citing the impact of the global economic crisis.

Environmental impact

Mozal started its operation in August 2000 before the approval of the company’s
Environmental Impact Assessment Report (EIAR) and Environmental Management
Plan (subsequently these received approval only on the 12 December 2001). The lack
of compliance may have been facilitated by the government’s eagerness to attract

FDI while also reflecting its limited capacity to enforce.

The environmental performance in Mozambique is audited by the Ministry of
Environmental Affairs through the National Directorate of Environmental Impact
Auditing and governed by Decree 76/98, envisaging environmental auditing in
licensed activities and national standards. The environmental auditing reports

accessed to the project are from 2002 upwards.

In Mozambique, as happens across Africa, extractive industries have social and envi-
ronmental effects on local communities. These include the loss of land for farming,
soil and water contamination, air pollution, deforestation, forced removals of local
communities’, physical damage to dwellings and an unsafe living environment

(OSISA, et al, 2009).

The environmental impact auditing reported a lack of compliance with envi-
ronmental responsibilities and standards set by the company environmental

management plan and the country’s legislation.

Furthermore, the (2002 and 2004) environmental impact auditing reports stated that
the company did not comply with the approved EIAR recommendations, as the
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monitoring of the project activities (smelter plant) was performed once instead of
twice per day. In 2004, the main polluters were flour, powders and solid particles.
Furthermore, there was no a certificate that confirmed the environmental viability of
the activity. In Matola Port the alumina and coke powder were deposited without
separation. In the raw material reception section there was a release of alumina and coke
powder; the iron steel smelter leaked cooling down water and there was dispersion

of untreated smoke.

In the plant production, (at the section known as reduction factory), the environmental
impact auditing reported that there were dispersion of particles, smoke and gases
from the smelter floor. In another section (known as casz house), the environmental
auditing reports that there were smokes and gases during the burning of fuels. In the
reduction factory, there were particles and gases dispersion from the smelter floor. In

the cast house there were smokes and gases during the fuels burning.

In relation to waste management, there was no follow-up on the waste management
dumped outside the smelter. Gases and smokes within the smelter area were higher
than the site of gases escape. There was an increased level of Na (Sodium), K
(Potassium) and Ca (Calcium) in subterranean water in the vicinity of Matola River,

which flows in the vicinity of the project site.

Equally disturbing is the fact that the smelter clinic had operated up to 2005 without
license and authorisation by the Ministry of Health. The (2005) environmental
impact auditing identified the following polluters: Flour, SO2 (Sulphur dioxide) and
Carbon, solid particles and effluents. The air pollution was 1 490.1mg/m?/month;
however, the admitted value is 150mg/m?/month. The smelter laboratory had no

monitoring of the Matola River pollution, flora (vegetation) and wildlife.

At anodes cooking section, the protection equipment was not in right place and was out-
dated and there was leaking of heavy fuel oil. At the centre of smokes treatment some-

times the filters were not operational and alumina particles and water were leaking,
The 2007 environmental impact auditing reported that at the carbon factory there

was still a leaking of materials and pollution; the iron smelters were not closed and

had no monitoring; In the pasta plants there was a leaking of water due to condensa-
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tion; at the bath Plant there was powder in and outside and a cross of waste. The reduc-
tion services have no harmonisation. There was no regular following up of incineration
of hospital waste. The used oils were sent to IATA without their composition being
known (20006, 2007, and 2008 environmental auditing reports) and the incineration
products resulted in air pollution. In Matola Port there are no retention barriers at
the entrance silos resulting in alumina powder dispersion. It is worth noting that the
environmental registration applicable to Mozal does not include international con-

ventions.

In relation to health and work safety the auditing identified a case of profes-
sional illness risk to wotkers. Two workers were killed in 2 work accident in a
sub-contracted company. In terms of working hours the Ministry of Labour

foresees 8 hours per day but the workers labour 12 hours per day.

The MCDT distributes trees to families and schools around the project to contribute
to environmental betterment and to combat desertification. The cashew trees dis-
tributed to the families are expected to contribute to income generation in the near
future. Despite all this, Mozal (MICOA, 2002, 2003) environmental auditing report-

ed a failure to comply with the environmental procedures by Mozal.
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Recommendations

Mozambique has embarked on a policy review of all spheres of development in the
country. The extractive industries is part of this review, and a series of laws and reg-
ulations have been revisited in order to respond to the current trends of FDI with-

in the sector.

Large-scale extractive industries such as Sasol and Mozal are dominated by multination-
als with oligopolistic power over markets. The corporations’ decisions in investing in
Mozambique reflect their global strategies, global competition conditions and the power
of markets. Multinationals are not looking for incentives so much as for resources,

capacities, markets and revenues.

Mozal has been attributed Free Industrial Zone (FI1Z) status. It is exempted from
paying duties on imports of material inputs and equipment. It is also exempted from
paying value-added tax. Mozal pays corporate taxes of 1 percent of sales against a
standard tariff of 32 percent; and exports capital freely after registering with the
Central Bank.

In addition to the incentives from the Mozambican government, Mozal enjoys incen-
tives provided by the South African government, in the form of cheap energy tariffs
as part of export and globalisation incentives. Energy is the single largest cost in alu-
minium production. Consequently, energy subsidies may play a far more important
role in Mozal’s profitability than some of the other incentives that are provided by

Mozambican investment incentive legislation (Castel-Branco, 2004).

According to Cleeve (2004), the main form of incentives offered to investors has been
tax holidays or temporary rebates, which provide large benefits to companies. In

many cases the most profitable, tax-insensitive investments are the most likely to
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receive incentives, even though these projects could have been undertaken in their
absence. For mega-projects, the major part of incentives is redundant. This means
that even if they had no incentives they would invest anyway (Castel-Branco and
Cavidalis, 2009, Castel-Branco, 2009a, 2009b, Cleeve, 2004). However, it is almost
impossible to measure the fiscal gains which might have been made without the incen-
tives having been offered because of the difficulties in obtaining data, due to state
secrecy and the incapacity to systematise information, and the reluctance of the mega-

projects themselves to provide information.(Castel-Branco and Cavadias (2009).

In terms of economic impact, large-scale projects such as Mozal and Sasol generate
very limited impact on the balance of payments, wage and fiscal linkages. For example,
a beverage firm producing a small fraction of Mozal’s and Sasol’s outputs pays far more
taxes than either of these companies. Given the investment incentive structure in place
in Mozambique, which is based on tax holidays and exemptions, most latrge FDI proj-
ects generate very few fiscal linkages. Hence, South African FDI is not very likely to
induce public investment (Castel-Branco, 2004, 2002a).

Both Mozal and Sasol implement large corporate social responsibility programmes,
investing a total of $10 million per year in projects. However, their contribution
through corporate social responsibility projects is less than half of what a 1percent
increase in turnover taxes of the companies would contribute to the state budget.
These projects benefit from the largest tax holidays available in Mozambique due to

their status as free industrial zones (Castel-Branco, 2004).

In addition, Mozal and Sasol corporate social responsibility programmes focus on
infrastructure construction, such as clinics, roads, schools and water supply. The gov-
ernment is left the financial and administrative responsibility for such infrastructure.
This is translated into pressures upon current expenditure, and results in a pressure
on the current state budget to maintain the functionality of such infrastructure.
Corporate social responsibility programmes could be better served if the large-scale

projects were paying adequate taxes to the state.

Another weak contribution of mega-projects has to do with their contribution to
employment. To be sure, Mozal and Sasol both employed a substantial labour force

during the construction phase. However, whereas Mozal employed nearly 10 000
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workers for just over a year during the plant’s construction, its normal operation
once it was completed requires it to employ only 1130 workers. Likewise, whereas
Sasol employed around 720 workers during the pipeline construction phase, it is cur-
rently employing only about 200 workers. However, Mozal and Sasol have higher
productivity rates per worker than is normally in Mozambique, and they turn their
workers into a significantly more skilled, intensive and better organised labour force.
Thus most of the recently dismissed workers in Mozal were absorbed by other

industries.

Mozal and Sasol are capital intensive; opportunities for direct jobs are scarce. For
example, Mozal is responsible for two thirds of exports of goods, 50 percent of
industrial and manufacturing net production, and one-third of all private investment,
but employs only 2 percent of formally employed labour in the manufacturing indus-
try. In contrast, if the US$2.5 billion invested in these projects (Mozal and Sasol)
had been invested more evenly throughout the country, it could have created 500
new companies, generating 40 times more jobs, and distributing such job posts more
equably between different social levels, job categories and qualifications (Castel-
Branco, 2008).

Although neither Mozal nor Sasol have created many jobs, those who do gain
employment with them enjoy higher wages and better working conditions than is
normally to be found amongst average Mozambican companies (Castel-Branco and
Goldin, 2003). The total wages and salaries of Mozal’s Mozambican workers in 2008
are estimated at approximately US$10 million. In addition, Mozal also follows strict
health and safety regulations for their workers and workers of suppliers that operate

in the plant.

Mozal and Sasol have created indirect employment. During the construction phase,
Mozal created neatly 6000 limited-period direct jobs. Additionally, a large number of
jobs were indirectly created both on and off-site through subcontracts. Also, activi-
ties of the MCDT have created indirect jobs through the construction of infrastruc-
ture (such as roads, schools, clinics and other community facilities). According to
Castel-Branco and Goldin (2003), MCD'T activities have created 204 permanent and
202 temporary jobs through the construction of infrastructure in the Beleluane area.

Flatters (2002) asserts that Mozambique has attracted several large capital-intensive
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investments based on natural resource availability. However, it has had far less suc-
cess in attracting investments that capitalize on abundant labour resources, and that

would contribute in a more direct way to employment growth and poverty reduction.

An additional factor to be considered is that the transfer of capacities by Mozal and
Sasol to Mozambican firms has been very limited. This is due to the high levels of
asset and knowledge specificity of these companies. As a result, their capacities are
not transferable to the country’s economy as a whole. Further, linkages between the

large scale South African companies and Mozambican companies are weak.

Thus, in many cases, such linkages as are created tend to be with other South African
companies rather than with Mozambican Companies. For example, according to
Castel-Branco and Goldin (2003) in their study commissioned by Mozal to investi-
gate the economic impact of Mozal in Mozambique found that Mozal produces on
site, approximately 200 tons of dross (of the value of US$34 000 subject to dross
quality) per month of scrap aluminium. The dross is being collected and sold to an
entrepreneur in South Africa, who maintains a small scale factory where the scrap is
melted and manufactured into low-cost pots, pans, and other domestic products. A
similar set-up could be replicated for a Mozambican entreprencur — with potentially
cheaper costs due to lower transport costs. Furthermore, approximately 75 percent
of Mozambican firms subcontracted by Mozal were informal subsidiaries or repre-
sentatives of foreign firms, or foreign firms and investors that had established them-

selves in Mozambique with the aim of reaching the Mozal market.

However, there are Mozambican companies that have managed to obtain contracts as
suppliers to these projects and have been able to upgrade their productive capacity,
management and general level of skills, particularly those that have entered in partner-
ships with foreign firms. Nonetheless, the number of such firms is very small, and they
usually are anchored to one of the projects. This reduces the scope and opportunity

for long-term innovation and development (Castel-Branco and Goldin, 2003).

There were about 130 Mozambican firms sub-contracted by Mozal for operation;
from which 19 went through the training programme established by the govern-
ment of Mozambique to update the capacity of Mozambican firms to be con-

tracted by Mozal. Some firms providing services to Mozal, particularly, in cater-
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ing, cleaning and security, have extended employment of local people, but some
have been limited their growth due to the intensity of management and attention
required by Mozal. Nonetheless, most such firms consider that they have made
certain efficiency gains through their Mozal contracts and subcontracts. However,
on the whole, this contribution is limited, mainly because such firms only enjoy
short-term contracts, not least because they are often compelled to partner with
foreign firms to gain access to Mozal’s market. Overall, the most positive impact
upon firms working with Mozal and Sasol is related to experience acquired by
working at a high level of demand and pressure, strict quality and delivery timing
standards, experience with a more dynamic and demanding corporate culture, and

management training,

Large-scale investments such as Mozal and Sasol have an impact on Mozambique’s
large deficit, even though this has been partially offset by the fact that a large share
of imports is financed by FDI. However, this does not address overall balance of
payments problems. These projects are individually profitable despite running a high
external trade deficit. However, by repatriating profits, importing investment servic-
es and transfering wages in foreign currency while simultaneously generating an
external trade deficit through their pattern of production, they are reinforcing unsus-
tainable growth patterns and are pushing the Mozambican economy closer and clos-

er towards macroeconomic crisis (Castel-Branco, 2002b).

The profits generated by these projects belong to the corporations, not to the economy
as a whole. The impact of the revenues produced by mega-projects in the national econ-
omy is related to the level of retention and absorption of such revenues by the econo-
my, and not only to the volumes of the generated profits. Thus, the impact of Mozal or
of Sasol depends on how the economy absorbs and retains part of the profit and sales
of the companies. It is not sufficient to say that the impact is high and positive just

because they are the major contributor to the exports of goods (Castel-Branco 2008).

The incentives and fiscal exemptions given and approved to these mega-projects are
still in force, although the government has recently revised the fiscal legislation for
mega projects to be established in the future. According to Castel-Branco (2008),
mega projects, contribute about 12 percent of GDP and three quarters of the export

of goods. However, due to the incentives and exemptions, their fiscal contribution is
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less than 1 percent of the GDP. Mega-projects, inclusive of Mozal and Sasol, con-
stitute the ten largest companies in Mozambique, yet none of them are amongst the

10 main fiscal contributors.

Civil society and the extractive industries

Civil society in Mozambique remains weak and lacks capacity, (human and finan-
cial) to monior government and compnaies in the extractive industries.
Government and companies are still reluctant to engage with civil siciety. Our
attempts to gather information from the companies and from the government
regarding this study were unsuccessful. The contractual terms of the relationship
between the companies and the government were simply not available, and were
said to be confidential. Nor did the relevant trade unions have any access to con-
tracts between the government and the companies. As it is, rather than paying any
regard to the need for transparency, neither the companies nor government have
made any effort to make information available to public.** Furthermore, it is
almost impossible to measure potential or real loss to the fiscus because of the
difficulties in obtaining data, and state secrecy around the mega-projects (Castel-
Branco and Cavadias, 2009).

In Mozambique, a Forum of civil society organisations for EITI has been estab-
lished. EITI is an opportunity for civil society to participate in the management
of natural resources. According to Bucuane and Mulder (2007b), transparency
reduces opportunities for corruption. The forum calls all civil society organisa-
tions, whether they be involved in research, advocacy or community engagement)
to become part of the initiative. The forum is a starting point for civil society to
claim and exercise their right to manage resources for the benefit of both present
and the future generations. However, Mozambican civil society knowledge about
EITI is weak (Selemane, 2009).

The EITT forum in Mozambique believes that transparency and access to informa-
tion are determinants for the society participate in the correct management of non
renewable resources in Mozambique and for the correct social and economic analy-
sis and advocacy for sustainable management of natural resources. The right of the
people to manage their resources requires solid information. Thus, transparent

access to information on time is the crucial element of the EITIL.
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The Extractive Industry Transparency Initiative (EITI) provides a useful pressure
upon governments to improve their accounting and reporting of revenues from the
extractive industries sector. However, the EITI does not require multinational com-
panies to publish their remittances on a country by-country basis. Hence, it is very
difficult (if not impossible) for citizens, parliamentarians and governments to detect
tax avoidance strategies. Companies cannot be forced to publish national reports
using the EITI template unless national laws regulating financial reporting require
them to do so — which is not the case at present in Mozambique (OSISA, et al,
2009).

Civil society can be the driving force for a substantial part of public revenues to be
allocated to local communities where mega-projects are undertaken, so that the com-
munities manage the profits for their own benefit and that of future generations in
an equitable and democratic manner. Therefore, the implementation of EITI in
Mozambique should take into account that the extractive industry has potential to
generate development and productive linkages upstream and downstream. Civil soci-
ety in Mozambique must lobby for a speedy implementation of the EITI by govern-

ment and companies, including Sasol and Mozal.

Extractive industries should create decent and dignified employment in the country.
Thus, the civil society forum has called upon the EITT to pay attention not only to the
issue of job creation but also to quality and conditions of job, namely: good salaries,
high safety and hygiene standards, social benefits, professional training, collective

agreements, and respect for the right of association through unions for the workers.

In dealing with Mozal and Sasol, the environmental impact must be a major focus of
EITT in Mozambique. Since extractive industry is developed mainly in remote areas
and mostly in competition with other activities such as natural resource use and other
livelihoods alternatives, EITI should seck to guarantee the rights of the communities
and minimise conflicts of interest, taking into account costs and the benefits to the
country and to the local communities from short, medium and long-term intergen-
erational perspectives. In this regard, it is necessary to guarantee that extractive
industry should not automatically be a priority, for there should be due regard for
attainment of a desirable equilibrium in the management of development opportu-

nities for all, presently and in the future.
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Equally, civil society must monitor state involvement in the running of extractive
industry to ensure that it is for the public interest rather than for the private interest
of state officials. This may mean the setting of limits to the extent to which the lat-
ter are involved in private businesses which may have links to the projects with which

they are dealing.

Because of difficulties in gathering information, civil society must advocate for gov-
ernment to enact the access to Information Act. At the community level, since
Mozambican law demands that a certain percentage of profits accruing to the extrac-
tive industry should be allocated to local communities, a clear challenge is to define
what local community is. There is debate regarding “local communities” and differ-
ent points of view. However, questions as to how are local communities organised;
what are the dynamics of political economy within the communities, how a fair dis-
tribution of a common good to local communities should be attained, on what issues
should communities be able to make decisions, and how the communities can guar-
antee that they receive what they have right to receive — these and many other such
questions are all issues which need to be addressed by civil society. This is a niche

where civil society can play an important role within the EITT.
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Conclusion

We reviewed corporate governance of Mozal and Sasol, two companies within the
Minerals-Energy Complex (MEC), are key players in the first FDI mega-projects
undertaken in Mozambique with involvement of South African capital. These mega-
projects have become showcases for investment possibilities in Mozambique, and
have increased international awareness of Mozambique in the business community,

thereby reducing perceptions of the risks of investing in the country.

However, we experienced difficulties in gathering information, as neither the govern-
ment departments nor companies were able or willing to assist. This presented severe
challenges to the research team and restricted this report to the presentation of large-

ly secondary data.

The two projects benefit from large incentives and tax exemptions. This report
argues that these were unnecessary for the kind of investment involved, as both proj-
ects are likely to have gone forward without the incentives and exemptions offered.
The government of Mozambique has recently revised legislation to update the tax
legislation. However, contracts made under the previous regulation with the two

companies remain in use.

The dynamics of these mega-projects investment in Mozambique are related to their
regional and international strategy. Thus, their decisions to invest in Mozambique reflect
their global strategies and global competition conditions and the power of market. They
are not looking for incentives, but resources, capacities, market and revenues. Their pres-

ence in the Mozambique is not due to such incentives, but to their wider interest.

Sasol and Mozal’s impact on economic growth is restricted to raising the

Mozambican GDP, because neither project generates more than a very limited
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impact on the balance of payments, wage and fiscal linkages. Their contribution to
the public revenue should be through taxes on profits and annuities, turnover taxes
and on local and foreign wages and salaries, thereby improving their impact on the

economy.

Given the investment incentives which are based on tax holidays and exemptions,
these projects generate few fiscal linkages and therefore these investments are not
very likely to induce public investment, although, they have very significant net pos-
itive impacts on external trade. This reduces Mozambique’s trade deficit significant-
ly. However, the linkages between these mega-projects and local firms are weak; they
generate few fiscal linkages, and do little to induce public investment and promote

diversification of the economy.

The two companies implement larger corporate social responsibility projects which
focus on infrastructure construction, leaving the financial and administrative respon-
sibility of upkeep and maintenance to the government. This translates into pressures
upon the state budget. Corporate social responsibility objectives would therefore be

better served if the large scale projects were paying adequate taxes to the state.

Both Mozal and Sasol are capital intensive, with a high productivity rates per work-
er. Further, workers enjoy higher than average wages working conditions. Against
this, neither project has created many permanent direct jobs, even though there have
been some limited offspin benefits in terms of the creation of indirect employment

in supplying firms.

Environmentally, it was found that neither company was fully compliant with the
required environmental procedures, responsibilities and standards. This was the case
of Sasol during the pipeline construction phase and, more generally, for all Mozal’s
operations. Furthermore, Mozal has failed to comply with Mozambican Labour Law,
especially when it comes to the recognising the right of workers to free association
through unions, by terminating workers’ contracts unilaterally and by implementing

collective redundancies without justifiable reasons.

In Mozambique, a forum of civil society organisation for EITT has been established.

The forum calls all civil society organisations to be part of the initiative. It is the
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forum’s objective to involve all national civil society organisations from a variety of
perspectives, and represents a start point for civil society organisations§ to render

foreign firms, government and mega-projects accountable.
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Endnotes

1

o ~1 & !

The Deputy Minister of Energy Mr. Abdul Razak made this announcement on the
Government of Mozambique/Wotld Bank/AusAID/Norway Conference on Enhancing
the Development Impact of Resource Industries Through the Effective Use of Revenues
and Corporate Social Responsibility Investments held in Maputo from on 25th-26th
March 2009. However, at the National Directorate of study and Planning and the Ministry
of Mining the officials did not have the Decree or resolution that stipulates the 1 percent
royalty.

Atrco International Oil and Gas Company is the international exploration and production
division of the Los Angeles based ARCO (NYSE:ARC), the seventh largest oil company
in the US. Worldwide operations include all aspects of exploration, production and
marketing of crude oil, natural gas and natural gas liquids, as well as refining, marketing
and transportation of petroleum products. Countries in which Arco has oil and gas
activities include the United States, Indonesia, China, Venezuela, the United Kingdom,
Ecuador and the Middle-East.

Rara Petroleum Resources holds intetest on behalf of Leopardus Resources Limited, an
international oil and gas exploration company listed on the Vancouver Stock Exchange
(symbol “LEP”) and OTC market in the United States of America. As part of its
ongoing activities, the company is currently participating with industry partners in the
exploration and development of natural gas reserves in Mozambique, where is has been
active since 1991.

Interview to Engineer Paulino Gregério and Engineer Jodo Venancio, Board Member and
Engineering and Projects Development Division - ENH (Empresa Hidrocarbonetos de
Mocambique).

Ibidem.

www.sasol.com

Ferro & Ferro Media Recorte, 11 de Fevereiro de 2009.

See Castel-Branco, 20092,2009b, 2004, 2003; Bucuane and Mulder 2007a; Andersson et al.,
2001.

Deputy Energy Minister Abdul Razak’s intervention at Government of
Mozambique/World Bank/AusAID/Norway Conference on Enhancing the
Development Impact of Resource Industries Through the Effective Use of Revenues and
Corporate Social Responsibility Investments, Maputo, 25th-26th March 2009 (authot’s
notes). However, when we went to the respective department in the Ministry of Minerals
they could not tell us precisely which law/decree is applicable and we could not find the
relevant law/decree to consult.

10 Data gathered from the Mozal Workers’ Union Secretariat.
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11 Mozal Workers’ Union Secretariat and General Inspectorate of Labour at the Labour
Ministry.

12 General Inspectorate of Labour at the Labour Ministry.

13 www.cpi.gov.mz.

14 General Inspectorate of Labour at the Labour Ministry.

15 Authors notes citing the Intervention of Castel-Branco at Government of
Mozambique/World Bank/AusAid/Norway/ Conference on Enhancing the
Development Impact of Resource Industries through the Effective Use of Revenues and
Corporate Social Responsibility Investments held in Maputo from on 25th-26th March
2009.

16 Castel-Branco personal communication.
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The Democratic Republic of Congo (DRC) is one of the wotld’s richest countries in
terms of natural resources. Mines are the engines of development and economic
activities orbit around mining (notably in Katanga province, for this province hosts
the Central African Copperbelt, which extends from Angola through the DRC into
Zambia). The country is a major contributor to the world’s mineral production. It is
internationally renowned for an abundance of certain strategic mineral resources,
accounting for a significant proportion of world reserves. The country is home to 34
percent of the world’s cobalt reserves and 10 percent of the world’s copper supplies.
It is also rich in tin, gold, diamonds, uranium, cadmium, silver, tin, germanium, radi-
um and lithium. However, the DRC has been referred to as a geological scandal, for
the Congolese people have never benefited from these resources (Fatal Transactions,
2000).

Today, as during the colonial period, the DRC continues, to rely on copper and cobalt
exports as its source of foreign earnings. But the country does not benefit as it should
from the extraction of its minerals. The mining industry is plagued by fraud, a weak leg-
islative framework, extensive artisanal mining, and dubious contracts. The industry is
controlled by the political class in league with multinational mining companies. Minerals
such as diamonds and gold are being smuggled out of the eastern DRC, and continue
to be used for money laundering, tax evasion and organised crime. Large quantities of
minerals are leaving the country undeclared, representing a huge loss for the Congolese
budget. Thus it is that despite the huge potential for economic and social development,
the people of the DRC remain amongst the poorest in the world. It is in this context

that South African mining companies are investing in the DRC.

Following the Inclusive Peace Agreement (IPA) negotiated by President Thabo
Mbeki, and the holding of the first democratic elections in four decades in 2006,
South African mining companies have shown increasing interest in investing in the
DRC.
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All mining companies, whether they are local or foreign, face great operational risks
in the DRC. These extend from a major lack of physical infrastructure, through to
corruption and a lack of the rule of law. Meanwhile, the government, while anxious
to attract foreign direct investors, is criticised for failing to put in place an account-

able and transparent management system.

Many mining companies have taken advantage of both the weakness in the legisla-
tion pertaining to the mining sector and corruption amongst the country’s leadership
to pursue predatory policies. Most mining contracts signed over the past decade have
been tainted by corruption. Because of the lack of capacity and will of the
Congolese state to monitor corruption, many mining companies have no respect for
the mining code and other legislation. Consequently, multinational mining companies
have used weaknesses in the system to extract resources to the detriment of the
Congolese people. Questions are therefore raised about the role, in particular, of

South African mining companies in the DRC.

South Africa is the third biggest mining country in the world after Australia and
Canada. South African mining companies are competing on an equal footing with
western and Chinese companies in Africa. However, there is high expectation on the
continent, in the region and in the DRC that South African companies (because they
supposedly understand the needs of the continent) will behave differently from non-

African companies.

This study will investigate the conduct of South African mining companies in
Katanga and how they affect local communities. In particular, it aims at establishing
how they may contribute (or otherwise) to the improvement of socio-economic con-
ditions within the province. Further, it will seek to identify any difference which these
mining companies demonstrate with regard to compliance with corporate gover-
nance requirements in South Africa, (where regulation is well established) and in the
DRC (where it is not). In other words, the study is concerned with how South
African mining companies investing in the DRC behave with respect to matters relat-
ing to corporate governance, environmental protection, human rights, child labour

and corporate social responsibility.

The study pursues the case study method by focusing upon Metorex, and in partic-

ular its copper mine at Ruashi.
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South African investment in the DRC

A South African Liaison Office was opened in Kinshasa in July 1989. This was fol-
lowed by the establishment of diplomatic relations between the two countries on 30
September 1992, and the upgrading of the liaison office to an embassy. However, a
significant inflow of South African investment was to take place only after the suc-

cessful conduct of democratic elections in 2006.

South African companies were encouraged to venture into Africa after the launch of
the African Union and the New Partnership for African Development (NEPAD).
Special provision was made by the national treasury to allow South African firms to
export capital for investment throughout the rest of the African continent. In turn,
African countries have extended a warm welcome to South African investment cap-

ital and trade.

Foreign investment in Africa has traditionally been low. According to UNCTAD, Aftrica
received only 1.4 percent of the world’s foreign direct investment (FDI) flows between
1994 and 2001." This compares with Asia and the Pacific receiving around 14 percent,
and Latin America and the Caribbean receiving 10 percent of the world’s FDI. South
Africa is often seen as the only significant foreign investor in Africa, specifically in the
SADC region. The Business Map Foundation puts South African investment in SADC
at 25 percent of total foreign investment.” South African companies have invested an
average of USUS$435m a year into the SADC region since 1994. Investment started
from a low of US$23m in 1994 and reached a high of US$1.7 bn in 2001. The corre-
sponding Rand amount for 2001 is R 14.5 bn, which was invested in ten of the SADC

countries. Vodacom invested US$94m for a 51 percent stake in Vodacom DRC.

South African parastatals have also trekked northwards. Kinshasa’s rolling stock is

leased from Spoornet, which runs South African railways. In addition, the status of
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utilities as the sector with the second highest amount of South African investment is
attributable to the plan by Aftrican electricity operators for the Grand Inga project.
Eskom, South Africa’s parastatal electricity suppliet, is involved in the first phase to
rehabilitate the Inga hydro-electric power station. The R24 billion project is part of
a programme to “light up” the whole of Africa using power generated from the
Congo River’s waterfalls. Electricity generated from Inga Falls has the potential to
supply the rest of the continent and to be exported to Europe. This US$6bn devel-
opment, the brainchild of Eskom, is planned to generate 40 000 megawatts of elec-
tricity. The first power lines would link it to South Africa via Angola and Namibia,
over a distance of 3000 kilometres. Power utilities of South Africa (Eskom), Angola
(Empresa Nacional de Electricidade — ENE), Namibia (NamPower), Botswana
(Botswana Power Corporation — BPC) and the Democratic Republic of Congo
(Societe Nationale d’Electricite — SNEL) have signed a memorandum of understand-

ing on the project.

Many South African companies are expanding into the DRC, including South
African banks. Standard Bank has made significant inroads into the continent, opet-
ating in 17 countries — with a branch (Stanbic Bank Congo) in both Kinshasa and in
Katanga province of the DRC. Shoprite, a South African retail group, plans to start
trading in the DRC by early 2011 after investing up to R400 million.*

The new spate of investment commitments follows other South African companies
who already operate in DRC. In 2002, Vodacom invested R564 million in cellular
communication in DR, with Alcatel and Absa providing financial backing, Other
South African companies such as Dimension Data and NamlTech also have invest-

ments in Congo.

The South African government has recently adopted a bilateral strategy for eco-
nomic engagement with the DRC, with the objective of achieving mutual eco-
nomic growth and development through outward investment facilitation, infra-
structure development and trade liberalisation.” An agreement has been reached
with the Industrial Development Corporation (IDC) of South Africa whereby
IDC will join MagEnergy in the rehabilitation of four turbines currently installed
at the Inga II Hydro-electric Station on the Congo River. The agreement defines
the participation of IDC which will initially contribute 30 percent toward the first
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approved budget of US$10 million (70 percent MagEnergy). In return, IDC will
have the right to acquire a 15 percent participating interest in a Special Purpose
Vehicle (SPV) (85 percent MagEnergy) which is the legal operating entity created
to proceed with the rehabilitation and operation of the project. IDC is a self-
financing, state owned, development financial institution, with the stated mission
of contributing to the generation of balanced, sustainable economic growth in
the African continent as well as contributing to the economic empowerment of
the South African population.® IDC has developed investment partnerships with
major mining projects in the DRC, and has a 10 percent shares in Kingamwanbo

and Musonoi mining (a subsidiary of First Quantum).
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Mining sector laws and
regulations in the DRC

The mining industry in DRC is governed by the Mining Code and its accompanying
Law No. 007/2002 of 11th July 2002, and the subsequent Mining Regulations enact-
ed by Decree No. 038/2003 of 26th March 2003.

During the war period from 1996 to 2003 and during the transition, many dubi-
ous mining deals were signed, which were subsequently found to have been based
on corrupt practices. To illustrate this, we may cite, for instance, how during the
negotiations of partnerships led by Gecamines (a state owned enterprise), no sup-
porting material was provided, nor was any schedule of conditions and require-
ments, and nor was there any appropriate contract or convention formulated by
the tutelary body or the Gecamines authorities with a view to guiding the negoti-
ations.® Almost all partnerships with Gecamines, including the Ruashi Mining con-
tract owned by Metorex, have been concluded without any feasibility study hav-
ing been undertaken. This means that Gecamines has always negotiated and sealed
its contracts without taking into account the wealth of the mining deposits to be
exploited and the project’s high level of profitability, with first pay-backs often
coming after 2 to 3 years of operations. In light of such loose practice, the tran-
sition government and the international community were keen to pass new legis-
lation quickly to ensure that the country’s natural resources could be properly
managed. Many of the codes and laws were considered inadequate, leading to the
formulation of new laws. Even so, the status of some of the agreements signed
during the immediate post war period is still disputed. The metallurgic plants and
industrial infrastructure of Gecamines in Kambove and in Kakanda for the
Centre group were leased to Katanga Mining Corporation (KMC) for a symbolic
dollar per month. However, thanks to the energetic intervention of the Mission

of the Special National Assembly Commission in Katanga, KMC finally accepted
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to pay Gecamines USUS$100 000 per month, which is USUS$1 2m for the year
2004 while payments over the previous five years still need to be negotiated.” In
fact, the DRC’s Mining Code and the Forestry Code both suffer from inconsisten-

cies, and are subject to several additional laws.

The key documents of national legislation relating to social and community issues in

the mining industry are:*

* Mining Code 2002, Law No. 007/2002 of 11th July, 2002; and

*  Mining Regulations enacted by Dectee No. 038/2003 of 26th March 2003,
including ANNEXE IX — Directenr sur l'étude d’impact environnemental (chapitre IV,

article 38 de la description de 'environnement sociologique).

Additional relevant documents and laws include:

* The Forestry Code, Law No. 011/2002 of 29th August 2002

*  The Investment Code, Law No. 004/2002 of 21st February 2002, and
*  The Labour Code, Law No. 015/2002 of 16th October 2002.

Mining policy and law

The DRC Mining Code is considered an example of third generation mining
codes. These place greater importance on the participation of affected people,
and require some level of state involvement to meet environmental and social
development objectives. More explicitly, the Mining Code stipulates that a pet-
centage of revenues from the sale of mineral products (2 percent of revenues
from non-ferrous metals such as copper and cobalt, 0.5 percent of iron or ferrous
metals, 2.5 percent of precious metals, 4 percent for precious stones, 1 percent for
industrial minerals, solid hydrocarbons and other substances not specifically men-
tioned, and O percent for standard construction materials). This is designated as a
royalty for social infrastructure. In particular, it has made provisions to ensure that
revenue distribution favours social development and communities impacted by
mining activities. According to the code 60 percent of royalties should go to the
central government, 25 percent should be paid to the provincial administration
where the mining project is located and 15 percent to the town or the administra-
tive territory in the area where the exploitation activities take place. These funds
are allocated exclusively to the building of basic infrastructure in the interests of

the community.
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In addition, and on the issue related to the resettlement of community, the main pro-
visions of the 2002 Mining Code and 2003 Regulations make it clear that consulta-
tion over potential loss of assets and land with affected parties is required.
Compensation should be at their actual replacement value plus 50 percent or the
assets returned to their original condition. However, a resettlement action plan
(RAP) is not required under the DRC law; mining companies have to comply with
international best practice in drawing up a resettlement action plan for a mining proj-
ect in the DRC.

The Directorate of Mines and the Directorate of Protection of the Mining
Environment are responsible for administering these laws and supervising mining
activities with regards to social and environmental impacts. The Cellule Technique de
Coordination et de Planification Miniere (CIT'CPM), which sits within the Ministry of
Mines, provides advice and coordination for mining activities in DRC. The CTCPM

also plays a role in developing mining policies and strategies.”

Tax rates for mining companies

Mining companies operating in the DRC are subject to a clearly specific tax regime
set out in the Mining Code (Law No. 007/2002 of July 11, 2002). The category of
taxes for mining activities is presented in table 3.2.1 below. In addition to the profes-
sional tax rate of 30 percent on net income further taxes, there is an additional 3.5
to 4 percent tax levied on net sales. However, there is a significant gap in the taxes
that should be generated from the mining sector and the tax receipts officially report-

ed by the central authorities."

All forms of taxation due as defined in Title IX of the Mining Law of 2002 are as
follows:

The taxes applicable to the permit holders are: Taxes on vehicles and road traffic at the
common rate, incomes tax (30 percent of imposable income), tax on rental income (22
percent), surface areas of mining operations and hydrocarbon concessions (US$0.02
to US$0.08 per hectare for exploration, and US$5.00 per hectare for exploitation,
US$8.00 per hectare for tailings), taxes on land and built-up property (at the common
rate), salaries, as well as exceptional taxes on salaries of expatriates (10 percent of

salary) and on internal turnover (3-5 percent on intetior services of products);
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The fees charged by the customs administration applicable to the holder in the

national territory include: taxes upon entry, consumption and excise taxes;

The DRC fiscal regime also allows for deductions for the usual depreciation, inter-

est and development charges.

Table 1: Mining sector customs, royalties and tax regime
Tax Category Taxation level

Import duty on listed goods and
products prior to exploration work
at preferential rate 2 percent

Import duty on listed goods and products

post to exploration work at preferential rate 5 percent
Import duty on fuel, lubricants, reagents and

consumer goods destined for mining

activities for duration of project 3 percent

Export duties in relation to the mining project 0 percent

Property tax outside of concession area In accordance with the
provision of substantive
law

Tax on vehicles used in concession area 0 percent
Special road tax In accordance with the
provision of substantive
law

Tax on surface area of concession in
Congolese Franc equivalent to US$

per hectare year Exploration
US$0.02 Yr1 US$0.04 Yr1
US$0.03 Yr2 USS$0.06 Yr2
USS$0.35 Yr3 US$0.07 Yr3
US$0.04 Yr4 US$0.08 Yr4
Onwards Onwards
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Royalties on net sale price 0.5 percent for ferrous metals
2 percent for non-ferrous metals

2.5 percent for precious metals

4 percent for precious stones

1 percent for industrial mineral solid

hydrocarbons and other N.E.S.

0 percent for standards construction materials.

Tax on dividends and distributions 10 percent
Tax on profit 30 percent

Domestic turn over tax

Sales of products within the national territory 10 percent

On supply of services benefiting corporate purpose 5 percent
On goods produced locally related to

mining activities 3 percent

Employment fees, business registration fees Various

Source: Mining Code (Law No 007/2002 of July 11, 2002) and Kolwezi Municipal Tax rates 2007

Foreign investment regulation

Foreign investments are regulated by Law No. 004 of February 2002. The National

Agency for Promotion of Investment under the authority of the Ministry of Plans

and Portfolio deals with proposals for foreign investment. Foreign investment is con-

sidered under the following conditions:

* the entity applying should be an economic entity in the DRC;

* the entity should be capitalised to a minimum of USUS$200 000;

it should undertake to protect the law, environment and train local personnel
for technical and management posts;

it should guarantee a value added rate of more than 35 percent.

Some favourable terms (including outright exemption of importation tax on machin-
ery, equipment and other materials required for the operations) are given to investors.
Investors are also accorded guarantees and security on property. This includes fair
treatment as accorded to all Congolese nationals and companies. Allowance is also

made for the settlement of disputes, and these may be subject to arbitration.
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In fact, mining contribute 13 percent of GDP and 70-80 percent of export earnings.
As can be seen in Table 2, the primary sector dominates the economy and the sec-
ondary sector is poorly developed. It is important to note that a large proportion of
the economic activity is in the informal sector and therefore not captured by official

economic data."

The economy of the DRC has been declining over most of the last three decades
due to the war and conflict. However, since 2002 there has been a marked recovery.
The democratic elections of 2006 have resulted in a substantial improvement in sta-
bility, and the direct impact is more investment interest from the global community.
However, the uncertain legal framework, corruption and lack of transparency con-

tinue to hamper growth.

There is also a proliferation of donor activity, and the DRC is part of a few bilater-
al and multilateral agreements which are contributing to the outlook of the country
as a favourable destination for foreign direct investment. One of the most significant
bilateral agreements is with South Africa. Under the South Africa-DRC Bi-National
Commission, there is discussion around developing the Bas Congo development cor-

ridor and the rehabilitation of infrastructure in Katanga.

The other key players in the development agenda of the DRC are the UN, UK
DFID, USAID, World Bank, EC, and the Chinese. The issues on their agenda include
macro-economics, infrastructure, and capacity building of government institutions,

environment, poverty alleviation, HIV/AIDS, safety and secutity.

From the information collected during the field research it was found that the cur-
rent infrastructure in the DRC is inadequate for the economic growth of the coun-
try. The main features of the energy sector are a national electrification rate of just
6 percent (urban 30 percent, rural 1 percent), energy demand in excess of capacity,
poor management, obsolete equipment, a lack of resources, revenue collection of
below 30 percent, a high (some say excessive) industrial tatiff, and an installed capac-
ity of 100 000 MW but availability of only 2500 MW. Peak demand is 950 MW and
export demand 360 MW Initial development objectives are grid improvement, rural
electrification (with the aim of supplying each village with 80 kW for household and

100 kW for industrial use) an emphasis on local power generation by micro-power
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Table 2: Distribution of GDP by Sector at 2000 Prices, 2001-2006
2001 2002 2003 2004 2005 2006
Primary Sector 59 58.3 57.1 55.6 54.6 53.1

Agriculture, forestry,
Livestock, Hunting

and fishing 48.5 47 45.1 425 41 403
Mining and mineral

processing 10.6 11.2 12.1 13.1 135 12.8
Secondary Sector 9.6 10 11.1 11.9 12.2 12.2
Manufacturing 4.1 4.2 4.4 4.5 4.6 4.4
Construction and

public works 46 5 5.8 6.7 6.9 7.1
Electricity and water 0.9 0.9 0.8 0.8 0.8 0.8
Tertiary Sector 29.6 29.7 29.9 30.4 31.1 325

Wholesale and retail trade  16.9 17.2 17.6 18.8 20.3 22.3
Transport and

communications 3.5 4.1 49 5.2 54

Trade and Commerce 5.6 5.8 5.8 5.9 5.7 6.1
Public administration

and other services 2 1.6 1.6 1.7 2.1 1.7
GDP at factor cost 98.2 98 98 97.9 97.9 97.8
Import duties and taxes 1.8 2 2 2.1 2.1 2.2

Sources; IMF Country Report No. 07/329; Congolese authorities; and IMF staff estimates.

plants and large-scale electricity generation for export to Nigeria, Egypt, Congo
Brazzaville and South Africa. Specific projects include rehabilitation of the Inga
Dam and power station, electricity transfer from Inga, electricity supply to large
towns, commercialisation of supply, utilisation of Tshimbulu’s energy for Kasai

Province, and development of renewable energy sources.

The DRC’s transport infrastructure comprises 16 238 km of navigable waterways, 5 033
km railway lines dating for the most part from the colonial era, 145 000 km of nation-
al and regional roads and secondary rural roads, 7 400 km of urban thoroughfares, and
720 airports throughout the country (include 5 international airports, in Kinshasa,
Lubumbashi, Kisangani, Goma and Gbadolite), 284 landing strips, 3 sea harbours, a
150km long harbour canal, and a 350 km long fuel pipeline. However, this no longer

provides an adequate basis for trade, and the mobility of persons and goods.
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A new construction programme was started in 2002. Requirements included control
and harbour structures for the Congo River, national road rehabilitation (Kinshasa
to Matadi and Kinshasa to Kikwiti), provincial interconnection and urban transport
improvement, the rehabilitation and extension of the rail system, a rail connection
between Matadi and Lubelo, airport modernisation, harbour canal maintenance, mar-
itime dredging, Matadi and Kinshasa port rehabilitation, and an increase in the capac-
ity of the Offie National de Transport (ONATRA).

The country has one fixed-line operator, Office Congolais de Postes et Télécommmunications
(OCPT) and seven private cellular service providers, including Vodacom, but only 0.8
fixed-line and 0.2 cellular telephones per 1 000 people. The main sector reform includ-
ed the introduction of a new Telecommunications Act in 2002, and the establishment
and maintenance of regulatory independence. Opportunities exist in the restoration of
the telecom system, rehabilitation of the cable network for the OCPT, interconnections,
spectrum management and planning, satellite and fibre-optic installations for interna-
tional communications, rural telecommunications, capacity building, introduction of

new technologies and applications, and postal service re-engineering,

The DRC has also 120m ha of arable land, and has plans to develop a large portion
of this for subsistence and commercial agricultural purposes. Encouragement of pri-
vate sector investment is a major government objective. It aims to foster the profes-
sionalisation of agriculture through training and the importation of foreign skills.
Lands for food crop production are made available to foreign farmers, while the
rehabilitation of cash crop production is on a joint-venture basis. Rehabilitation of
livestock farming in the short term is a priority. The development of a potential 750
Mt/a fishing industry is dependent on equipment inputs, especially cold storage facil-
ities. Specific projects include the provision of improved inputs for agricultural pro-

duction and for wood and agro-processing;

Furthermore, one of the objectives of the new government is to increase access to
running water by rebuilding the existing water network and constructing new facili-
ties. Specific projects include the completion of the water processing plant in Lukaya,
improvement of the water supply network and supply of water treatment. Other
specific projects include the privatisation of secondary and higher technical educa-

tion, and the building of private clinics. Apart from the improvement of the coun-
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try’s access to water and electrification, pollution, disease control and environmental

preservation are important tasks.

Critique of DRC mining laws and regulation

Within the DRC, there has been increasing pressure on mining companies to be
more accountable for and transparent about their actions in the communities in
which they operate. This entails that mining companies not only focus on the prof-
itability and production, but also direct the focus of their core business to CSR. This
implies their being involved in sustainable development within these communities.
However, these policy interventions have their limitations, and the fact that many
mining operations still confuse CSR with philanthropy or hand-outs to communities
has resulted in numerous problems associated with omissions, deliberate cutting of

corners, and overt and covert misrepresentations.

In assessing the effectiveness of the DRC’s laws and initiatives that place a demand
for CSR on mining companies, the study found an inconsistency between the coun-
try’s constitution and the Mining Code with regard to CSR and social obligations. It
is also notable that there is no clear implementing legislation on the ground to assess
the contribution of mining companies to resolving social issues. In reality, the DRC’s
mining policy has failed to improve the living conditions of people resident in min-
eral rich mining areas. It has also not resolved the resource conflicts that helped sus-

tain the long-running conflicts in the vast central African country.

The DRC’s Mining Code fails to define the social and economic contributions a com-
pany should consider when operating in the DRC. Further, there is a lack of govern-
ment engagement in CSR matters in general and laws on the environment, labour
practices, safety and health are not yet and clearly in place. This leads some South
African mining companies to assume that taxes and royalties paid to the DRC’s gov-

ernment should cover those responsibilities.

In short, under the present DRC’s Mining Code, organisations will argue that social
development falls under the jurisdiction of the state. In contrast, the state argues that
the mining companies are obligated to improve the social conditions of people
where they operate. The result is a grey area where social development fails to gain
any prominence because actors refuse to take responsibility on the basis of pootly

outlined mining legislation.
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Corporate governance practices
of SA mining companies in DRC

SA mining companies investment in DRC

In recent times, South African mining companies have been attracted to the DRC’s
abundance of copper, cobalt, diamond, gold and petroleum resources. They are
increasingly investing in these sectors in apparent competition with western, Chinese
and Indian companies, for they all wish to maximise profit from the favourable inter-

national markets for minerals.

There are many mining companies in the DRC with South African interests. The study

identified the following companies in the Katanga province alone (see Table 3).

During President Thabo Mbeki’s state visit to DRC in January 2004, the two coun-
tries signed a bilateral agreement worth R60-billion covering areas such as infrastruc-

tural development, agriculture, defense and security.

As far as the mining sector is concerned, South African mining group Metorex invest-
ed up to US$400 million (R3 billion) in new copper and cobalt project development in
the DRC to increase output of the metals. The firm lifted full-year headline earning per
share by 19 percent to R 1.32 on the back of higher copper and cobalt sales."”

Over the next decade, Tokyo Sexwale’s Mvelaphanda Holdings is to invest R60-bil-
lion in the DRC. The company is set to move into mining, road building, railways
and the hotel industry. Mvelaphanda and Zwelakhe Sisulu’s Afrimineral Holdings
Group lead a consortium that committed itself to a R600-million investment in cop-
per and cobalt mining deposit in the eastern parts of the DRC. The consortium is

also investing in gold mining,
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On 31 October 2009, Randgold Resources Limited announced that, together with
Anglogold Ashanti Limited (Anglo Gold) , it had entered into an agreement for the
acquisition of a further 20 percent interest in Kibali Goldmines from the Office des
Mines d’Or de Kilo-Moto (OKIMO) for an aggregate consideration of approximately
USUS$113.6 million ( the Kibali Acquisition).” In connection with its acquisition of
an indirect 50 percent interest in Moto, AngloGold Ashanti Limited has funded the
payment to former Moto sharcholders and has paid Randgold approximately
USUS$171 million."

Meanwhile, the BHP Billiton aluminium smelter project in the Bas-Congo is on hold

but could become one of the biggest investments in the DRC.

Metorex investment and governance in the DRC

Diversified miner Metorex is increasing its copper assets in the DRC by 2.4 million
tonnes of contained metal in a R600m, all-share transaction with AIM-traded
Copper Resources Corporation. Metorex expected to produce 70 000 tonnes of cop-
per from the middle of year 2008 from its Ruashi project in the DRC and its

Chibuluma mine in Zambia.

Metorex bought a 38.7 percent stake in Copper Resources Corporation (CRC) and
five percent of Miniére de Musoshi et Kinsenda Sarl (MMK) from the Forrest Group.
MMK is a 75 percent subsidiary of CRC, and has reserves and resources of 2.4 mil-
lion tonnes of contained copper at three projects that vary from near-production to
exploration.” “This acquisition of this significant stake in CRC provides us with a
major opportunity to enhance our already well established copper interests in the
DRC,” Metorex CEO, Charles Needham said in a statement. “With high grades, the

resources offer great potential to add materially to our future copper output,” he said.

CRC has exposure to copper in DRC through its holding in MMK, which owns the
Kisenda, Musoshi and Lubembe copper deposits in Katanga province where the

Ruashi project is situated.
Kisenda’s high grade ore body has brought into production by the middle of 2008.

CRC has been refurbishing the existing mining infrastructure over the past year to
begin treating 100 000 tonnes of ore a month from about the middle of 2008. A
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bankable study completed by Auastralia’s Mineral Engineering Technical Services
assumed annual production of 1.2 million tonnes of ore containing 54 000 tonnes

of copper in a 45 petcent concentrate at a cash operating cost of US$0.71/pound.

Historical profile

During 2004 South Africa’s Metorex Limited reached an agreement with the
Government of the DRC, the State run Gecamines (La Generale des Carrieres et des
Mines) and Sentinelle Global Investments (Pty) Ltd (Sentinelle) to mine and treat the
high grade coppet/cobalt Ruashi otebody and the Ruashi and Etoile stockpiles.
Subsequently, Metorex purchased the Sentinelle shares to increase the company’s

shareholding to 80 percent of Ruashi.

Situated in Katanga Province the Ruashi and Etoile project site is approximately 10
kilometres from Lubumbashi in the southern DRC. Ruashi Mining sprl is a registered
DRC company, and is the registered owner of the mining rights (Permis d’Expoitation
(PE) 578). The project has been developed in two phases; Phase 1 being the con-
struction of a concentrator to treat the oxide stockpiles at both Ruashi and Etoile
with a life of approximately 4 years,'* and Phase II is the mining of the Ruashi open-
cast ore body."” These are high-grade copper/cobalt resources with a life in excess of
30 years. Metorex has the benefit of the most modern and state-of-the-art plant at
Ruashi with production capacity of 45,000 tonnes of copper per year. The Kinsenda
mine, also located in the Katanga province, brings Meterox and additional 35,000

tonnes of copper annually (See Table 4).

The acquisition of Copper Resource Corporation (CRC), a significant high-grade cop-
per asset in the DRC, was initiated in mid/late 2007 and finalised in eatly 2008.
Subsequent to the minority offer by Metorex, a significant minority stake in CRC was
acquired by CAMEC, and Alternative Investment Market (AIM) listed company.
Metorex holds 50.3 percent of CRC, with the right to convert a further 5 percent of the
operating company, which would give it a 56 percent shareholding in the group.

Metorex - Ruashi Mine development
During 2008, the Ruashi concentrator operated at design capacity with recoveries
improving significantly from the previous year. In addition to normal production,

6800 tons of concentrate, containing 835 tons of copper and 55 tons of cobalt, was
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Table 4: Selected Statistics for Metorex — Ruashi Mining 2006-2008

Ruashi Sable 2008 2007 2006
Tons milled (t) 601 505 473 090 363 311
Head grade - Copper ( percent) 3.2 2,9 2,7
- Cobalt ( percent) 0.4 0,6 -

Overall recovery -Copper ( percent) 57 46 -
-Cobalt ( percent) 23 5 -

Copper produced (t) 10767 6361 8 002
Copper sold (t) 8 800 6 346 8017
Cobalt produced (t) 565 132 -
Cobalt sold (t) 386 129 -
Total cash cost/ton sold (US$/t) 3476 4695 2984
EBITDA (RO00) 174 695 83624 125521
Depreciation (R0O00) 32244 21 805 16916

Workforce (Contractors)® - - B

Source: Metorex Annual Report 2008 — Review of operations — Base Metals, pg. 18 &
http:/ /www.ruashi.com/ops_Ruashi_Mining_sprl.htm

transferred to the Ruashi Phase II plant in order to charge the leach tanks for com-
missioning. The total cash cost per ton of copper sold includes export taxes, haulage
costs and documentation costs, approximating US$1900/ton of coppet metal. On-
mine costs at Ruashi I and the Sable processing facility amounted to approximately
US$1600/ton of copper metal, net of cobalt credits. The Ruashi II plant, which is
in a staged commissioning phase, will produce copper cathode and cobalt hydroxide
on site. This negates the excessive export and haulage costs incurred at Phase I. In
addition, the leach and SX/Ew facility should achieve coppetr/cobalt recoveries of

85 percent and 60 percent respectively.

Furthermore, the Musonoi deposit is also held by Ruashi Mining, Drilling on the Dilala
East deposit at Musonoi has identified mineralisation similar to that mined at the
Kamoto UG, 5 km to the west of the project area. In total, 33 holes have been drilled
for a total of 6247 metres on a 100 metre by 50 metre grid over a strike length of 600
mettes since exploration commenced in December 2006." The mineralisation does not
outcrop due to strike parallel faulting and consists of steeply dipping, high grade oxide
copper (average 4 percent Tcu) and cobalt (average, 0.9 percent TCo) mineralisation

from 50 metres to 230 metres below the surface. The mineralisation is hosted in two
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wide (10 to 25 metres each) zones separated by a low-grade unit of 15 metres in width.
Sulphides have been intersected below 230 metres in three boreholes covering 100
metres of strike. Grades and widths are comparable to those obtained from the oxide
intersections and are open ended at depth and along strike. Step out drilling is in

progress at depth and along strike to confirm the extent of the sulphide zone.

Geotechnical and metallurgical sample drilling has commenced and a preliminary
resource estimate is being prepared. A scoping study will commence once the
resource estimate, geotechnical drilling and metallurgical test results have been

received to evaluate the financial viability of an operation to exploit the deposit.

Whilst the commissioning of the Ruashi Phase II plant has been delayed and project
costs are higher than original estimates, the challenges and complexities of establishing
a plant of this magnitude and technical advancement have been largely overcome. The
ultimate plant at completion will be world class and the largest and most modern
SX/Ew plant in Katanga. The plant will be commissioned in modules commencing
with the HG solvent extraction plant, followed by the cobalt plant, the front-end
crushing plant and finally the acid plant. Commissioning delays have resulted in cop-
per and cobalt production of approximately 18000 tons of saleable copper and 650
tons of contained cobalt in the forthcoming financial year. This will be achieving
through a phased build-up. Thereafter, Ruashi II should produce at its design capacity
of 45000 tons of copper and 3500 tons cobalt per annum. Mining operations are
established in the first of the three pits with the opening of the second pit under way.
Pit 2 is expected to produce higher grades than those of the first pit.

Corporate governance

Tax issues

Because mining royalties are a function of estimated sale value outside of the DRC
and the total cost of exportation, the study found that Ruashi mining often seeks to
increase the costs associated with the transportation of the minerals.” The logic is
similar to how corporations in Western countries will seek to increase their overall

expenditures in an effort to lower their tax payments. Thus:

Mining Royalties = (Estimated Sale Value after exportation) —
(Costs linked to the transport costs) x 2 percent
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It is therefore in the interest of Ruashi mining to inflate the costs associated with
exportation as it lowers the royalty payable to the state. For example, Ruashi mining
in Katanga claims to export 10kg of copper. The estimated value of the copper on
the international market is US$10.00 per kg, This means that the estimated value of
the sale will be US$100.00. It is alleged that in order to lower the overall mining roy-
alty, Ruashi mining attempts to falsify all documents in an effort to increase the
appearance of costs associated with exportation (such as transportation costs), and
ensure therefore that the overall royalty is lower. If the real cost of transportation is

US$50 000 the overall mining royalty would be:

US$100 000-US$50 000 = US$50 000
US$50 000 x 2 percent = US$1

Another way for Ruashi mining to increase the cost of expenditure is to report a false
final destination for the company products. For example, Ruashi mining may claim
that the final destination of its products is the Asian continent, while in reality the
final destination is South Africa. Again, this serves to increase the overall exportation
costs. The situation is exacerbated because most of the transport of minerals is con-
ducted by out-of-country transport organisations. Since these transport organisa-
tions are based outside the DRC, the collecting agents do not have the authority and
capacity to audit the real cost of the destination of the product. (interview
Lumbumbashi, 2009)

A specific study is needed to undertake research and identify the real costs associat-
ed with the transport of minerals across borders. In broader terms, this will help col-
lecting agencies in the DRC to get a sense of what is involved in transportation costs.
With a proper pricing for transport, it should (in theory) be easier to recognise when
a mining company is inflating costs associated with exportation. Transportation
companies in Katanga remain few, and as a result much of the transportation of the
minerals out of Katanga occurs courtesy of predominantly Zambian, South Africa

and Tanzanian companies.

Although taxes seem to be paid by Ruashi Mining Company in Katanga, the study
finds that there are flaws in many of the government mechanisms for receiving these

revenues. As a result, an imbalance has emerged through a lack of regulation leading
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Table 5

LIST OF BENEFITS AND PROFITS

Sum declared Sum paid in CF  Difference in FC

Period

Social reason

Date Tax No

Receipts No

7 440 107

39142 125

46 582 232

A0704687 D RUASHI MINING Exercice 2008

31/03/2009
31/03/2009

728
721

0.00 0.00

0.00

AO704687 D RUASHI MINING Exercice 2008

7 440 107

39142 125

46 582 232

Total:

Total declared 2

to fraudulent practice, whereby a small concen-
trated number of individuals benefit to the
detriment of the country and its citizens. This
lack of regulation reinforces the underpayment
of taxes by Ruashi Mining Company in
Katanga. Table 5 summarises all taxes on prof-

its paid and need to be paid by Ruashi mining.

In fact, it is hard to provide solid evidence for
allegations of corruption or to prove the exis-
tence of private stakes of government institu-
tions in Ruashi mining activities. At all levels of
the state apparatus, public office is secen as a
means to acquire personal wealth and privileges.
For low-ranking officials, who are underpaid (or
not paid at all) petty corruption is a strategy for
survival.” This situation leaves Ruashi mining
operations in an environment of systematic cor-
ruption within which its business activity
becomes immobilised if Ruashi doesn’t subscribe

to the use of so-called facilitation payments.”'

The study found also that this systematic corrup-
tion extends within the Ruashi Mining Company
itself, where bribes are said to be used to under-
value products with respect to weight, the quality
of the mineral, the radioactivity and possibly the
very type of mineral itself. As a result, certain
minerals exported by Ruashi mining have been
reported as having been smuggled out simply by
mislabeling the product and taking advantage of
the convenient oversight of government institu-
tions.” It is suspected that certain employees are
paid by Ruashi Mining under the table, as part of

the mining company’s effort to circumvent the
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verification process to determine the exact amount of taxes on profits to be paid to the
government. Staff will expedite the calculation processes if they can solicit cash, petrol,
cellphone airtime and other perks from the company. The company is also alleged to
falsify production documents in an effort to decrease the total amount of taxes on prof-

its and royalties to be paid to the government.”

The central and provincial governments are aware of these fraudulent practices,
especially concerning the under-reporting of Ruashi Mining minerals for exporta-
tion. At the Katanga level, the authorities measure weighbridge (pont-bascule) at the
border. However, the provincial government body responsible for measuring payload

at the border is subject to facilitation payments as well.*

During the course of an interview, the director of Human Resources declined to reveal
the capital injected in the project. However, he asserted that the fixing of the level of
expatriates salaties and the remission of taxes and royalties to the government have been
done in a transparent manner and in line with DRC mine regulations. Nonetheless, the
company complains about the taxation level, claiming that it receives few services in
return, although because of the impact of the global financial crisis, the government has
waived certain taxes and reviewed others to allow the company to continue with it oper-
ations and to maintain employment of its workforce while monitoring the situation on
the global market. A check with the revenue authorities revealed that Ruashi Mining is

up to date with all payments due to government.

Ruashi Mining’s corporate activities in the DRC should not just be about setting and
compliance, but it should also be about companies paying rather than avoiding taxes

to welfare-minded the Congolese state.

Mining contract review

At a minimum, all companies are required to obey the laws and regulations of the
countries in which they conduct their business, and South African companies are no
exception. This obligation is set down in Article 1 of the Congolese Labour Code and
is also explicitly recognised by South African authorities at the highest levels.

At the commencement of its activities outside Lubumbashi, Ruashi Mining imple-

mented a social programme as per its development agreement entered into with the
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DRC’s government within the area around the mine, which also incorporated the use
of some of its infrastructure. Many of these activities are a “work in progress”, such
as spreading access to Ruashi Mining’s power and water supply infrastructure. Ruashi
Mining also provides ongoing social input, such as screening the World Cup Soccer
series on a big screen inside the Ruashi village and sponsoring local soccer tourna-

ments for the children living in Ruashi village.”

However, Ruashi Holdings (Pty) Ltd, a wholly owned subsidiary of Metorex Limited,
has received a letter from the DRC Minister of Mines advising of the results of the
Review commission’s revisitation of the Ruashi Mining sprl Mining Convention. The
letter has requested Ruashi Holdings to submit certain documentation pertinent to
the Ruashi Mining operations, including:

° the original feasibility study of the Ruashi Project with the objective of
clarifying and evaluating the equity of the real contribution in the Ruashi Mining
Joint Venture, namely Ruashi Holdings 80 percent and Gecamines 20 percent;

* a description and evaluation of the social programmes that have been
performed and are planned for the future;

* adescription of the involvement by Gecamines in the day-to-day management

of Ruashi Mining.

According to Metorex’s response to the Ministry, Ruashi Mining has engaged in
active social and community development, and values the active involvement by
Gecamines executive in daily management, monthly management meetings, and
quarterly board meetings. It further submits that the real value of Gecamines-carried
interest in the Ruashi projects is considered to be equitable. This has been valued on

a discounted cashflow basis and it will accompany the submission.*

Needham said Metorex could address all these three issues as Gecamines held a 20
percent stake in the project, but in fact received higher returns than earned by a 20
percent equity stake if taxes and royalties were considered. The company has con-
tributed to the social environment through sponsorship programmes and other ini-

tiatives, and Gecamines was in fact involved in the daily management of Ruashi.

In fact, Metorex felt into B category of mining contract reviews in the DRC which

had to clarify certain issues to the DRC’s government, while there were no compa-
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nies in the A category reserved for companies with flawless contracts, but the com-

pany is confident that its position in the DRC is well respected.

Needham said “the DRC government has accelerated the mining contract review
process in the country as mining companies received letters from the Ministry of Mines
on Monday, 11 February, after the Cape Town Mining Indaba. We are comfortable
where we are... we have performed on our partnership agreement... we have a good

relationship with all levels of government and we are well respected in the DRC”.

As an example of a due diligence failure, the study refers to Ruashi Mining
(concessions 627 578, and 72), that Niko Shefer, “ex-convict and currently
indicted by the authorities of South Africa, is the controlling shareholder of
Ruashi Mining”. Under cover of layers of entities, including Sentinelle Global
Investments, Shefer “sold” Ruashi to Metorex (JSE: MTX, R28.20), and later
realised benefits to the tune of around US$400m, according to individuals

familiar with the situation.”

It is clear that the Metorex concession is among the most valuable in the DRC, and
during the field research, Metorex steadfastly refused comment of any kind on the
quality of title of its Ruashi concession, and the content of its development agree-

ment.

Conditions of service: safety and labour standards

Management of Ruashi is overseen by Metorex, who provide technical and financial
consulting support. According to information gathered from the Metorex /Ruashi
website, the company employs 272 staff. However, during the interviews we con-
ducted at the Ruashi Mining, we received information that the company has a total
of 1024 workers in formal employment made up as follows:

e 212 expatriates

* 12 Congolese in managerial positions

* 800 Congolese as unionised workers.

Among the 812 Congolese workers, 25 are women and 787 men.

According to the company,
*  The workers are given sacks of maize meal depending on the position held

and the size of their family.

176




Metorex (Ruashi Mining) in the DRC

*  The workers are given working kit: boots (leather and plastic); working suits
and overalls; leather suits for use in the rain season; and helmets

* Wages vary between US$150 and US$400 depending on the position held, for
unionised workers according to department and performance, and between
US$450 to US$700 for staff in managerial positions.

* There is canteen to cater for all workers during lunch hour, and lunch is

provided by the company to workers

Environmental plan and environmental protection

The Congolese Constitution provides for the right to a healthy environment, and states
that everyone has a duty to protect it.** Article 54 of the constitution also requites eco-
nomic actors to pay compensation and undertake remediation if pollution or environ-
mental damage occurs as a result of their activities. Enabling environmental legislation,
though drafted, has yet to be approved. Under the DRC’s Mining Code a plan also pro-
vides for the operations relating to a mineral or quarry exploration or to a Temporary
Quarry Exploration to carry out certain mitigation measures of the impact of the min-
ing activities on the environment and to conduct an Environmental Management Plan
to an acceptable standard designed to minimise the effects of mining on the environ-
ment (See DRC’s Mining Code under Environmental Impact, Act. 40: Mitigation and
Rehabilitation Plan — MRP). However, the rules are easily circumvented and these doc-
uments are not usually available to the public, even though local communities are sup-
posed to be consulted.” (In comparison, it is worth noting that the 1991 Minerals Act
(RSA, 1991) also required that the licensing of new mines would require the provision
of an Environmental Programme Report (EMPR) which would detail the measures to
be taken to minimise environmental impacts, as recommended by an environmental
impact assessment). As noted by Mr Delphin Kayimbi, Counselor of the Provincial
Minister of Environment Katanga, in interview, even though the DRC Mining Code is
large and vague, there are laws in place to support its implementation. Nonetheless, with
the exception of Tenke Fungurume and one or two others, few South African compa-

nies have an environmental rehabilitation plan in place in Katanga.

Although Ruashi Mining Company is subject to such environmental legal pro-
visions in DRC, Ruashi Mining is notorious for resisting compliance with envi-
ronmental legal requirements in Katanga; nor does it maintain a proper health

and safety record.
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According to L. Action Contre I'Tmpunité pour les Droits Humains (ACIDH) a local NGO,
Ruashi mine has recently been accused of discharging waste directly into a river.”
Although the effects are being naturally mitigated by dense vegetation and rock that is
rich in carbonate. Nevertheless, farmers in Katanga and those living around Ruashi’s

mining activities complain about the loss of livelihoods and the pollution of waters.

ACIDH, recently denounced the pollution of water pits in the Lwano’s village, a
Ruashi Mining direct affected village (report published on Wednesday, 22 October
2009). According to this report, many hectares of agricultural fields have been
spoiled by acid water discharged by Ruashi mining directly into the river, whose water
as a result has been heavily polluted. Groupe d'appui aux femmes mal nourries reported
that 50 households were directly affected by this water pollution as they all depend
on small agriculture activities — the only means of survival for this community. In
addition, ACIDH made it clear that this is not the first time that Ruashi Mining has
discharged directly into the river and damaged the local environment. ACIDH has
called for an urgent investigation to assess the negative impacts of the company’s

activities on communities.

Local business development

In line with industry-wide developments, Metorex traditionally considered CSR pri-
marily in terms of CSI, even though the latter is not clearly defined in the DRC. The
mine undertook to facilitate local business and support the development of local
entreprencurship. This is done through the programme of capital expenditure for
the development of Ruashi Phase II. Local contributions focus on support to edu-
cation programmes, such as school infrastructure and social upliftment, including the
construction of a power and water supply. Table 6 outlines the company project

focus areas in Katanga.

Recently, Ruashi Mining’s CSR projects have also focused on enterprise develop-
ment. However, the company’s social contributions budget has decreased significant-

ly from 2007 to 2008 due to the global financial crisis.

At the operational level, social contributions are organised within the company
in such a way that the social and community department will recommend proj-

ects to mine managers or Human Resource managers, who will then disburse
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Table 6

Project focus area

Education
Rehabilitation of the
Mamba School and the
ONESS School

Regular planting of trees

The construction of an
internet café

Social upliftment
Power and water supply,
now fully commissioned

The construction of a
bridge, which provides
access for many people
to attend a school and
church

The repairing of roads

Participation in and
sponsoring of numerous
clean up campaigns

Promotion of sport, by
arranging an annual
marathon and a soccer
tournament

Enterprise development
Utilizing local
entrepreneurs and
artists, for various
construction activities
on the mine, such as
wall construction, small
buildings, etc

Company has policy of
utilizing and purchasing
from local business

Source: Metorex Annual Report 2008

Locality of the
project

Ruashi town, which
is a suburb of
Lubumbashi

The entirety of
Lubumbashi

Ruashi town

Ruashi town

Ruashi town and
Lubumbashi more
widely

Ruashi town

The whole of Katanga

Target groups
(beneficiaries)

Children of Ruashi

The population of
Lubumbashi

The population of Ruashi,
with particular emphasis
on the youth

The population of
Lubumbashi

The youth of Ruashi

The population of Ruashi
and the surrounding areas

The population of Ruashi,
although the marathon

is open to all residents

of Lubumbashi

The population of
Lubumbashi

The population of
Katanga
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funds. In general, the overarching priorities in Katanga, as identified by many
interviewees from a variety of sectors, relate to poverty, job creation, infrastruc-
ture, malaria, tuberculosis and HIV. However, the study found that the company
pays minimal attention to notions of community participation and stakeholder
engagement in formulating its decisions concerning its social contributions and

CSR priorities.

Even though Metorex formally recognises that the sustainability of its operations
is dependent upon attaining and maintaining the good will of the communities
in the periphery of its mining operations, in practice the company appears to
operate within a social void in Katanga province. The company social activities
for the most part seem oriented toward meeting the requirements imposed upon
mining companies by the provincial government rather than presenting any inde-
pendent initiative. Overall, it appears there is a major need for Ruashi mining to
identify environmental and social responsibility methodologies, which will
include codes of conduct, corporate sustainability reports, performance indica-

tors, supplier standards and performance evaluation audits.

The study also found that the personal values of the manager of the community
department are potentially the key driver of social responsibility practices in
Ruashi mining. This view was confirmed by the majority of interviewees. While
the social priorities of community may be for example, clean water, in practice
decisions with regard to social projects appear to be made by the company alone
without a proper consultation plan. Nor does the company’s social development
plan aim to provide opportunities for upgrading the capacity and increasing the

skills of local employees.

Employees interviewed (Lubumbashi, 2009), suggested that Ruashi Mining
seeks to keep the differences in the provision of benefits to expatriates

(mostly South Africans) and its local Congolese employees to itself.

In short, Ruashi mining does not appear to have a comprehensive understanding of its
social responsibility in Katanga, i.e. how the different areas of environmental and social
contributions can combine to bring improvements across the triple-bottom-line of inte-

grated economic, social and environmental performance. All the company’s social activ-
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ities appear to approach each social contribution issue as a discrete area of activity.

These practices are carried out through with little or no performance monitoring,

As indicated, this study highlights divergences in opinion of the value Ruashi Mining
places on social contributions as a business strategy in Katanga. Whereas the critics
of the company view social responsibility as a matter of ethics and intuition, the

company tends to see it as a strategy to improve business.

Stakeholder engagement

Comprehensive stakeholder engagement throughout the life of mining companies is

the cornerstone to establishing and maintaining long-term community support for

the company’s operations. Ongoing dialogue with community stakeholders is one of

the most effective tools mining companies have to address these aspects of the busi-

ness. Public meetings and citizen committees provide valuable opportunities for

sharing and learning by both local residents and mining companies. Thorough stake-

holder identification and analysis, along with transparent, inclusive and ongoing

interactions and appropriate community feedback mechanism help to build trust

among stakeholders. Typically, stakeholders must include:

* local communities, most of which ate directly and indirectly affected by the
mining activities;

* local communities, most of which are located in areas neighbouring the mining
operations;

¢ employees and their families;

* governments — local, provincial and national;

° non-governmental organizations;

° not-for-profits organizations;

* indigenous communities;

* industry and business associations;

* labour unions;

* traditional leaders;

* faith based groups;

*  suppliers and contractors.

The study found that Ruashi mining in Katanga has been communicating with local

community representatives via a specialised communications company. This suggests
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the company’s limited willingness and capacity to communicate directly and sincere-
ly with local stakeholders in Katanga. Consequently, there is an urgent need for effec-
tive management of Ruashi mining company’s wider impacts on and contributions
to Congolese society, making appropriate use of stakeholder engagement. As
observed by one interviewee, “A mining company social project cannot be an effec-
tive social contribution if it was never consulted with the community affected by the
project. For us a community development strategy is a consensus plan that has come

out of negotiation with all stakeholders.”

Social contributions

*  The company, together with the government, decided to demolish all the houses
near the company’s operations, especially those below the high tension electric
cables. It would compensate those affected. So far US$2500 to US$5000 has been
given to householders according to the size of their house. However, the
community has not been happy with the arrangement and claims the amounts
offered in compensation are too low.

*  The company financed the installation of a reservoir to increase the amount of
clean water available to the community.

*  The Ruashi community has also benefited by upgrading of available electricity
supply, this achieved by the construction of a new substation has been
constructed and additions to the existing grid.

*  Before Ruashi Mining was established, there used to be small-scale miners on
the same site. The company took upon itself to employ all the youths over
16 found on the site, while minors were reintegrated in society by taking them
back to school. A number of women were given money to start their own small

businesses.

Health and safety policy
The company does not have a health policy for the community, but workers have
access to a scheme provided by the company which allows them to attend a chosen

private clinic in town.

The company does not have a HIV and AIDS programme at the moment,

but reports that it is included in a future plan.
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A significant part of the minerals that are used in batteries powering the world’s
portable electronics today are linked directly to mining companies activities, includ-
ing Ruashi Mining activities in the DRC, where working conditions are often unac-
ceptable and the environment is damaged by ongoing operations that the govern-

ment has neither the resources nor the will to control.

Health and Safety on the mines, being a crucial concern to the unions in South Africa
and the new South African government after 1994, was subject to a prominent commis-
sion of inquiry (Commission of Inquiry into Safety and Health in the Mining Industry,
1995) and significant requirements were legislated though the 1996 Mine Health and
Safety Act (RSA, 1996b). Crucially, the Act allowed South African workers to refuse
dangerous work, and it required that tripartite health and safety committees (compris-

ing representatives from management, labour and the state) be set up for each mine.

While, the DRC still has a long way to go in implementing mining laws and regula-
tions, the manner in which Metorex — Ruashi Mining Company responds to their
own national regulations inside the DRC has to be a major consideration in our

assessment of their CSR.

Although, the Metorex Group has adopted an approach ensuring that appropriate
and sustainable measures are taken on a daily basis to ensure proper and effective
management of the HIV and AIDS pandemic in the workplace, the study found that
the following activities were often neglected and absent in the activities of Ruashi
Mining’s engagement in Katanga: awareness, education and training programmes in
consultation with all role players; voluntary counseling and testing campaigns; mech-
anisms to promote acceptance and openness with regard to HIV and AIDS in the
workplace; provision of support to all employees infected or affected by HIV and
AIDS; and continual and repetitive campaigns to ensure the sustainability of all

actions and programmes, including safety aspects.

The number of accidents and fatalities reported by the local Ruashi mining’s employ-
ees during the field research, including the company’s so called contracted employes,
is increasing year by year. Safety plans and policies are not well developed and in
place to manage accidents. Incidents of particular diseases such as malaria, tubercu-

losis and HIV and AIDS ate reported as increasing in the company’s workplace.
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Social projects aimed at building health services for employees, their families, and
members of the local community in which Ruashi mining company operates are
reported as non-existent. The study also found that only few mining companies in
Katanga have effective policies which place a special emphasis on HIV and AIDS in
the workplace. Ruashi mining company has no clear policies and strategies in place

to identify and manage the impact of HIV and AIDS on its workplace.

The industry’s response to HIV and AIDS is, of course, a crucial aspect of CSR and
business survival in Katanga. In this regards, interviewees from organized labour
commonly voiced the concern that other role-players, especially civil society organi-
sations, are not sufficiently involved in business’ response to HIV and AIDS pan-

demic in the Katanga province of the DRC.

Rushi mining surrounding population agree that some mining companies with activ-
ities in Katanga have HIV and AIDS policies, but as far as they are concerned, they
are not policies. “We cannot recognise a policy that was never consulted with our
union structures. Policy should result from a consensus that has come out of nego-
tiations. Their so-called ‘policies’ — we just consider them as their mission statement”

(Mulamba, interview).

A recurring concern is that social contribution initiatives and programmes in
Katanga seen to be driven by competition between mining companies, thus thwart-

ing collaborative measures:

We don’t want the competitive approach to social contribution, where com-
panies are trying to outdo each other in terms of malaria, tuberculosis and
HIV and AIDS initiatives or building poor clinics, when what we need is for

these efforts to be coordinated (Mulamba, interview).

Of course, the role of Ruashi mining company in the HIV and AIDS pandemic needs
to be seen in the context of the widely perceived lack or insufficiency of provincial gov-
ernment action in Katanga. Hence, the public commitment made by company such as
Tenke Fungurume in Katanga to provide anti-retroviral treatment to their workers can
allow civil action groups to put pressure not only on other mining companies such as

Ruashi Mining, but also on the provincial government to follow suit. But this public
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commitment, though widely welcomed, was also perceived by some as being mainly a
public relations exercise, especially in connection with the 21st of September’s 2009
meeting with mining companies organised by the provincial ministry of mining in
Katanga. Efforts, at instituting a more collaborative approach in a form of a mining sec-

tor HIV and AIDS summit ate required in Katanga.

Human rights

Since the outbreak of the second Congolese war in August 1998, the people of the
DRC have been caught up in a fight over their country’s vast natural resources. Six
neighbouring states and several rebel groups compete to extract maximum commer-
cial and material benefits at an exorbitant human cost for millions of Congolese. The
private sector played a vital role in contributing to this war by facilitating the exploita-

tion, transportation and marketing of Congo’s natural resources.

With a democratically elected government in the DRC, major foreign companies
such as South African Mining companies and more recently, Chinese enterprises are
pouring billions of dollars into creating modern mechanised mines to tap some of

the purest concentrations of copper and cobalt in Katanga province of the DRC.

However, the study reveals that the activities in different parts of the Katanga
province of the DRC of Ruashi mining company have elicited complaints about
their adverse impact on the human rights of the inhabitants of the areas in which the
company operates, areas that other than for their mineral wealth are usually econom-
ically deprived. Like other mining companies, Ruashi mining seems to be driven by
profit at the expense of human rights. Because its areas of operation are economi-
cally and socially disadvantaged, Ruashi mining company often cites the impacts of
their social programs to show that their presence really does provide value to the

local communities in which the company works.

Contribution to education

In a country where government pays little attention to education, Rushi mining’s
contribution is of great significance. Ruashi Mining renovated one of the biggest
buildings which provides a home for various primary and secondary schools in the
town of Lubumbashi (Athenee de la Katuba). It also renovated a Secondary School
for girls in the Ruashi compound (Hodary Secondary School).
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Recommendations

Arising from the discussion in this paper, the following gaps have been identified
between compliance of Metorex (based in South Affrica) and its Ruashi Mining’s
operations in Katanga in DRC:

Sustainability, safety and environmental management

Ruashi mining’s business contributes substantially to environmental and water pollu-
tion. Ruashi mining has a dedicated focus to these two areas in their report. Attempts
have been made to reduce air and water pollution in Katanga by identifying areas for
improvement. Although there has been some progress, this has not been adequate.
Ruashi does not mention how it plans to achieve its proclaimed goal of reducing the
deleterious environmental outcomes of its mining activities to acceptable levels. It
merely mentions ad-hoc initiatives which do not display a commitment to overarch-
ing improvements. The report states that all Ruashi mining’s operations are not active
in improving environmental management, and fails to mention how this aspect can
be improved. Thus there is a need to adopt a new direction and to engage with the
occupational health and safety liaison committee about an appropriate sustainability,

safety and environmental strategy for the company.

Stakeholder participation

Ruashi mining is not doing enough to engage with its immediate communities to
identify social needs and by mobilising programmes to address these needs. Lack of
improvement on areas that continue to be the subject of greater focus, such as ini-
tiatives to improve stakeholder participation and effective reporting and disclosure to

all stakeholders, have been negatively reported in this paper.

Social Issues
Ruashi mining defines their operational boundaries by ten development priorities.

These priorities include environmental and social impacts of the organisation yet in
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practice economic and social impacts have been neglected. In the case of initiatives
for responsible business investment, environmental management, poverty allevia-
tion, employment, social contributions, human rights and HIV and AIDS, no refer-
ence is made to specific achievements within the 2009 activity plans. Consequently,
Ruashi mining needs to develop a policy guideline in allocating the social amount
contribution in term of priorities such as poverty, education, housing and HIV and
AIDS in Katanga.

The company’s relationship with its workers

Rusahi mining needs more comprehensively to address it relationship with its work-
ers. A number of cases of assaults were reported. Local work inspectors, police and
magistrates are not usually willing to prosecute a company or Ruashi Mining even for
flagrant violations of workers’ rights and Congolese law. The workers are powerless
and do not have access to lawyers willing to take on cases pro bono, contingency fee

arrangements are almost unknown in DRC.

Freedom of association and unfair dismissal

The DRC has ratified Convention 98, the Right to Organise and Bargain Collectively
and the right to form a free and independent union as enshrined in Article 38 of the
Constitution. But in Ruashi Mining, there is no trade union and attempts to negoti-
ate with managers are usually ignored, or (worse) may lead to instant dismissal.
Raising any kind of issue with the managers is useless; as one worker put it, ‘If we
raise a problem, it’s as “if we didn’t exist.” Voicing concerns can also be dangerous,
and workers risk losing their jobs if they complain. Ruashi mining must allow work-

ers to form a union.

Reduction in jobs at Ruashi

The reduction in the number of jobs at Ruashi mining is significant. Ruashi needs to
explain why so many staff have been laid off; to indicate what is being doing in terms
of skills development; and to explain what skills shortages exist in the utility. Only a
minority of Congolese workers have posts as administrators or supervisors, but these
are also often low-paid jobs compared to South African workers. While there is a
general lack of vocational training and education available to Congolese people,
these low-skilled, low-paid jobs clearly do not provide them with opportunities to
acquire technical skills that could be of benefit to themselves and the DRC’s long-

term development.
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Different remunaration for South

African and Congolese employees

South African employees receive higher wages and the costs of their board and
accommodation are taken care of the company for the duration of their contract.
An adequate motivation for this practice needs to be provided. There is a need for
investigation into the DRC’s remuneration policy, and reports made to the appropti-

ate bodies and the local community.

HIV and AIDS

The ravages of HIV and AIDS are not adequately dealt with cither in the local com-
munity or more particularly in the workplace. Ruashi needs to develop programme
for staff which include ARVs.

Ethical business conduct
There is a need to conduct an independent ethic survey among stakeholders to

review the Ruashi mining business conduct policy.

Corporate citizenship

The Congolese employed by Ruashi Mining enjoy few benefits. In some case, work-
ers have to pay for their transport — which costs about a tenth of their monthly pay-
or walk, which can take about half hours each way. The company needs to consid-

er whether compensation should be made.

Ruashi Mining needs a development plan for improving the quality of life of its

workers, through and integrated, efficient and effective action plan.

Gender issues

There are only few women working for the company compared to the number of
men employed, and those women who are employed, are doing what are widely con-
strued as “women’s work” (such as serving as secretaries). The company needs to

develop a gender policy.
Contractors

There was no mention of how many contractors are hired by Ruashi mining, just a

status of full time employees was provided during the filed research.
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Environmental education
The company needs to give far greater consideration to providing environmental

education for communities

Workplace safety and health
Ruashi mining needs to effectively address integrated sustainability (economic, envi-
ronmental and social) issues, and to implement policies, strategies and guidelines par-

ticularly for safety, health, environmental issues.

Ruashi mining is widely seen as not caring sufficiently for its employees. Equipment
is usually only provide to those working at the furnace and consists of poor quality

masks, gloves, clothing and plastic boots which are never renewed.

Stakeholder engagement

Ruashi mining refused to list who are the company’s stakeholders. It is important that
Rushi Mining contributes to the creation of an open society in the DRC by provid-
ing information to Conngolese people to allow them to monitor government and the

company itself.
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Conclusion

The motivating question for this study was, “to what extent do South African min-
ing companies investing in the DRC contribute to improvement of socio-economic
conditions?” The overarching conclusion is that social contributions in particular can
be improved only by companies and communities working in partnership with each
other, along with the government, civil society, and in strong collaboration with all

stakeholders in the Katanga province of the DRC.

The study came to the unambiguous conclusion that social contribution planning for
Ruashi Mining in Katanga-DRC should be revised. Highlighting the significance of
a lack of consultation with the community affected by the company activities, it
argues that a more in-depth community participation programme implemented by

independent facilitators is necessary.

While the company’s social contributions initiatives have created some progess towards
more ethical corporate practices in the DRC, this research has found there to be serious
limits to what Ruashi mining company’s social development plan, as it presently exists,
can achieve in DRC. The evidence presented in this study, suggests that corporate gov-
ernance and CSR of Ruashi Mining Company in the DRC is unlikely to have a signifi-
cant impact on poverty in Katanga, except in a limited number of rather specific cases.
The study found that South African businesses in Katanga are all being increasingly
called upon to change the manner in which they have traditionally conducted their activ-
ities — not only by laws and precedents, but by customers and stakeholders, including an
ever-forceful phalanx of interest and advocacy groups. Consequently, Ruashi Mining in
Katanga needs to regain the moral high ground in the eyes of a broader range of stake-
holders. It has become clear that the way to do so is to re-examine the way society and
individuals in Katanga perceive the Ruashi Mining company’ operations though the way

they behave interact with society and environment in the DRC.
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Endnotes

1 Current estimates of the DRC’s mineral reserves are 70 Mt copper, 4.5 Mt cobalt, 7 Mt
zinc, 10 Mt iron ore, 240 Mct diamonds, 30 Mt niobium, 600t gold, 450 Mt cassiterite, 7
Mt manganese, 130 Mt bauxite and 200 Mt phosphates

2 Surprise in SA-SADC investment figures — August 2002 available at http://www.trader-
safrica.com/articles.asprarticleid={27E6676D-C599-4A6F-9B38-9C5D0OEIB72A1

3  Idem

4 Shoptite DRC move met with skepticism: available at http://www.fastmoving.co.za/
news-archive/retailer-news/shoprite-drc-move-met-with-scepticism

5 Address by Minister of Trade and Industry, Mandisi Mpahlwa at the South Africa and
Democratic Republic of Congo (DRC) Business Forum. Issued by the Department of
Trade and Industry (D'TI) on 15th of June 2007. Available at http://www.polity.org.za
/article/mpahlwa-south-africa-democratic-republic-of-congo-drc-business-forum-
15062007-2007-06-15

6 http://www.congopanorama.info/economy/econ-snel-fr.shtml

Unofficial Translation of Lutundula Report — December 2005 in page 12

8  Further information about mining regulation can be found on the CTCPM website:
http:/ /www.miningcongo.cd

9 Further information about mining regulation can be found on the CTCPM website:
http:/ /www.miningcongo.cd

10 Mining Royalties Study, Katanga DRC — February 2008 author Jean Didier Losango
Nzinga

]
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The majority of the information presented here is sourced from ESIPP Mines 2006
Country Profile: DRC (www.mines2006.com

US$400m Investment for DRC project - http:/ /www.busrep.co.za/index.phprfArticleld
=4571149 August 22, 2008.

Randgold closes Kibali transaction — 22 December 2009 available at http://www.rand
goldresources.com/randgold/content/en/page611120id=9040&sn=2009 percent20
detail&pid=6111

http:/ /www.motogoldmines.com/aurora/assets/user_content/File/Final percent20Joint
percent 20News percent20Release.pdf

4 Metorex buys more DRC Copper assets available http://www.miningmx.com/
news/archive/175509.htm

Phase I of the Ruashi Project entails mining of the stockpiles and tailings material
surrounding the existing Ruashi and Etoile open pits, and was commissioned in July 2006.
The focus of this Phase is on the high grade cobalt bearing material; the stockpiles could
be fully depleted by 2008.

Phase II involves the expansion of the concentrator and the construction of a new acid
leaching and solvent extraction/electrowinning plant for the production of copper and
cobalt metal on site at Ruashi. This Phase will be the mining of higher grade copper ores
from the Ruashi orebodies with direct leaching of the ore, which will result in higher
copper and cobalt recoveries and less dependence on cobalt.

http:/ /www.ruashi.com/ops_Ruashi_Mining_sprl.htm

Telephone Interview with a staff member of the provincial department of mines,
affected in Ruashi Mining in Katanga — DRC, (18 October 2009)

Governance and Mining in Katanga — The State vs. the people available at www.ipis
research.be/download.php?id=127

The Governor of th